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EXTRACT   FROM    HY-LAWS. 

Section  9.  No  book  shall,  at  any  time,  be  taken 
from  the  Library  Room  to  any  other  place  than  to 
some  court  room  of  a  Court  of  Record,  State  or  Fed- 
eral, in  the  City  of  San  Francisco,  or  to  the  Chambers 
of  a  Judge  of  such  Court  of  Record,  and  tnen  only  upon 
the  accountable  receipt  cf  some  person  entitled  to  the 
use  of  the  Library.  Every  S'lch  book  so  taken  from 
the  Library,  shall  be  returned  on  the  came  day,  and  in 
default  of  such  return  the  party  taking'  the  same  shall 
be  suspended  from  all  use  and  privileges  of  the 
Ijibrary  until  the  return  of  the  book  or  full  compensa- 
tion is  made  therefor  to  the  satisfaction  of  the 
Trustees. 

Sec.  11.  No  books  shall  have  the  leaves  folded 
down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured.  A  party  violating  ^his  i  rovision, 
shall  be  liable  to  pay  a  sum  not  exceeding  the  value 
of  the  book,  or  to  replace  the  volume  ^y  a  new  one,  at 
the  discretion  of  the  Trustees  or  Executiv  Commit- 
tee, and  shall  be  liable  to  be  suspended  from  all  use 
of  the  Library  till  any  order  of  the  TTustees  or  Execu- 
tive Committee  in  the  premises  shall  be  fully  complied 
with  to  the  satisfaction  of  such  Trustees  or  Executive 
Committee. 
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ant's (Proceedings  in  re  Timber  and  Stone 
Land  Entrj^  of  Martin  S.  Stephenson)  .  .  .  .5626 

Exhibit  Harvey  H.  Wells  No.  1,  Complainant's 
(Affidavit  of  Llarvey  H.  Wells  in  re  Post- 
.ponement  Date  of  Making  Final  Proof) .  .  .5634 

Exhibit  Harvey  H.  Wells  No.  2,  Complainant's 
(Testimony  of  Harvey  H.  Wells,  and  An- 
swers to  Questions  16,  17  and  18,  on  Final 
Proof,  at  Cross-examination)    5635 

Exhibit  Harvey  H.  Wells  No.  3,  Complainant's 
(Non-mineral  Affidavit  of  Harvey  H. 
Wells)    5635 

Exhibit  John  I.  Wells  No.  1,  Complainant's 
(Check  Dated  May  15,  1902,  to  John  I. 
Wells,  Drawn  by  Frank  Steunenberg)  ....  5639 

Exhibit  John  I.  Wells  No.  2,  Complainant's 
(Proceedings  in  re  Timber  and  Stone  Land 
Entry  of  John  I.  Wells) 5631 
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Exhibit    ''B,"   Defendant's      (Barber  Lumber 

Stock) 4672 

Exhibit  B.  L.  Co.,  Frank  Steunenberg  Account 
No.  1,  Complainant's — Copy  (Statement  of 
Account  of  The  Barber  Lumber  Company, 
Frank  Steunenberg,  Agent,  with  The  First 
National  Bank  of  Idaho) 3197 

Exhibit  "C,"  Defendant's  (Outstanding  Stock 

of  Barber  Lumber  Company,  May  1,  1909)  .4674 

Exhibit  "D,"  Defendant's  (Statement  of  Ac- 
count of  J.  T.  Barber  and  S.  G.  Moon, 
Taken  from  the  Ledger,  Cash-book  and 
Journal  of  the  Northwestern  Lumber 
Company)    4768 

Exhibit  No.  1,  Plaintiff's  (Sworn  Statement  No. 
258  of  William  W.  Abrams,  Dated  Octo- 
ber 30, 1901) 4886 

Exhibit  No.  2,  Plaintiff's  (Deed  Dated  July  16, 
1902,  from  W.  W.  Abrams  to  A.  E. 
Palmer) 4887 

Exliibit  No.  3,  Plaintiff's  (Patent  Dated  May 

24,  1904,  Issued  to  William  W.  Abrams)  .  .4887 

Exhibit  No.  4,  Plaintiff's  (Sworn  Statement  No. 
278  of  Lewis  K.  Burns,  Dated  November 
14,  1901) 4887 

Exhibit  No.  5,  Plaintiff's  (Patent  Dated  Janu- 
ary 28, 1904,  Issued  to  Lewis  K.  Burns)  .  .  .  .4888 

Exhibit  No.  6,  Plaintiff's  (Deed  Dated  Septem- 
ber 18,  1902,  from  Lewis  K.  Burns  to  A.  E. 
Palmer) 4888 

Exhibit  No.  7,  Plaintiff's  (Affidavit  of  Publica- 
tion)  4888 
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Exhibit  No.  8,  Plaintiff's  (Non-mineral  Affidavit 

and  Notice  of  Publication) 4888 

Exhibit  No.  9A,  Plaintiff's  (Sworn  Statement 
No.  252  of  Louisa  B.  West,  Dated  November 
1,  1901) 4889 

Exhibit  No.  9B,  Plaintiff's  (Answers  Given  by 
Louisa  B.  West  to  Questions  16,  17  and  18, 
on  Cross-examination,  at  Final  Proof)  ....  4889 

Exhibit  No.  9C,  Plaintiff's  (Testimony  of  Louisa 
B.  West,  at  Final  Proof,  Dated  January  29, 
1902) 4889 

Exhibit  No.  9D,  Plaintiff's  (Final  Certificates 

No.  1940,  Dated  July  18,  1902) 4889 

Exhibit  No.  9E,  Plaintiff's  (Eeceiver's  Receipt 

No.  1940,  Dated  July  18,  1902) 4889 

Exhibit  No.  lOA,  Plaintiff's  (Sworn  Statement 
No.  256  of  Charles  W.  Balentine,  Dated  Oc- 
tober 29,  1901) 4890 

Exhibit  No.  lOB,  Plaintiff's  (Testimony  of 
Charles  W.  Balentine,  at  Final  Proof, 
Dated  January  22,  1902) 4890 

Exhibit  No.  IOC,  Plaintiff's  (Answers  Given  by 
Charles  W.  Balentine  to  Questions  16,  17 
and  18,  on  Cross-examination,  at  Final 
Proof) 4890 

Exhibit  No.  lOD,  Plaintiff's  (Receiver's  Re- 
ceipt No.  2466,  Dated  July  16,  1903) 4890 

Exhibit  No.  lOE,  Plaintiff's  (Final  Certificate 

No.  2466,  Dated  July  16,  1903) 4890 

Exhibit  No.  lOF,  Plaintiff's  (Patent  Dated  July 

26,  1904,  Issued  to  Charles  AV.  Balentine)  .4891 
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Exhibit  No.  lOG,  Plaintiff's  (Deed  Dated  Au- 
gust 31,  1903,  from  Charles  W.  Balentine  to 
A.  E.  Palmer) 4891 

Exhibit  No.  16A,  Plaintiff's  (Sworn  Statement 
No.  360  of  Edward  Brisbin,  Dated  April  18, 
1902) 4891 

Exhibit  No.  16B,  Plaintiff's  (Testimony  of  Ed- 
ward Brisbin,  at  Final  Proof,  Dated  July  9, 
1902) 4891 

Exhibit  No.  16C,  Plaintiff's  (Answers  Given  by 
Edward  Brisbin,  to  Questions  16,  17  and  18, 
on  Cross-examination,  at  Final  Proof)  . . .  .4891 

Exhibit  No.  16D,  Plaintiff's  (Receiver's  Receipt 

No.  1904,  Dated  July  9,  1902) .4892 

Exhibit  No.  16E,  Plaintiff's  (Final  Receipt  No. 

1904,  Dated  July  9,  1902) " 4892 

Exhibit  No.    16F,    Plaintiff's    (Patent    Dated 

March  17, 1904,  Issued  to  Edward  Brisbin)  .4892 

Exhibit  No.  16G,  Plaintiff's  (Deed  Dated  July 
12,  1902,  from  Edward  Brisbin  to  A.  E. 
Palmer)    4892 

Exhibit  No.  17A,  Plaintiff's  (Sworn  Statement 
No.  261  of  Louis  Nibler,  Dated  November 
1,  1901) 4892 

Exhibit  No.  17B,  Plaintiff's  (Answers  Given  by 
Louis  Nibler,  to  Questions  16,  17  and  18,  on 
Cross-examination,  at  Final  Proof) 4892 

Exhibit  No.  17C,  Plaintiff's  (Testimony  of 
Louis  Nibler,  at  Final  Proof,  Dated  Janu- 
ary 28,  1902) 4893 
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Exhibit  No.  17D,  Plaintiff's  (Receiver's  Receipt 

No.  2012,  Dated  August  6,  1902) 4893 

Exhibit  No.  17E,  Plaintiff's  (Final  Certificate 

No.  2012,  Dated  August  6,  1902) 4893 

Exhibit  No.  17F,  Plaintiff's  (Patent  Dated  Feb- 
ruary 1,  1904,  Issued  to  Louis  Nibler) .  .  .  .4893 

Exhibit  No.  17G,  Plaintiff's  (Deed  Dated  Au- 
gust 7,  1902,  from  Louis  Nibler  to  A.  E. 
Palmer) 4893 

Exhibit  No.  18A,  Plaintiff's  (Sworn  State- 
ment No.  588  of  John  M.  Neil,  Dated  Sep- 
tember 15,  1902) 4893 

Exhibit  No.  18B,  Plaintiff's  (Testimony  of 
John  M.  Neil,  at  Final  Proof,  Dated  De- 
cember 17,  1902) 4893 

Exhibit  No.  18C,  Plaintiff's  (Answers  Given  by 
John  M.  Neil,  to  Questions  16, 17  and  18,  on 
Cross-examination,  at  Final  Proof)   4894 

Exhibit  No.  18D,  Plaintiff's    (Final  Certificate 

No.  2218,  Dated  December  17,  1902) 4894 

Exhibit  No.  18E,  Plaintiff's  (Receiver's  Receipt 

No.  2218,  Dated  December  17,  1902) 4894 

Exhibit  No.  18F,  Plaintiff's  (Receiver's  Cer- 
tificate No.  2219,  Dated  December  17,  1902). 4894 

Exhibit  No.  18G,  Plaintiff's  (Receiver's  Re- 
ceipt No.  2219,  Dated  December  17,  1902).  .4894 

Exhibit  No.  18H,  Plaintiff's  (Deed  Dated  Feb- 
ruary 11,  1903,  from  John  M.  Neil  et  al.  to 
Horace  S.  Rand)   4894 

Exhibit  No.  181,  Plaintiff's  (Sworn  Statement 
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of  Maud  Pitman  Neil,  Dated  September  15, 
1902) 4895 

Exhibit  No.  18J,  Plaintiff's  (Answers  Given  b}^ 
Maud  Pitman  Neil,  to  Questions  16,  17  and 
18,  on  Cross-examination,  at  Final  Proof)  .  4895 

Exhibit  No.  18K,  Plaintiff's  (Testimony  of 
Maud  Pitman  Neil,  at  Final  Proof,  Dated 
D«^cember  17,  1902)   4895 

Exhibit  No.  19A,  Plaintiff's  (Sworn  Statement 
No.  287  of  Samuel  Greig,  Dated  Decem- 
ber 7,  1901)   4895 

Exhibit  No.  19B,  Plaintiff's  (Testimony  of 
Samuel  Greig,  at  Final  Proof,  Dated  Feb- 
ruary 21,  1902)   4896 

Exhibit  No.  19C,  Plaintiff's  (Answers  Given  by 
Samuel  Greig,  to  Questions  16,  17  and  18, 
on  Cross-examination,  at  Final  Proof) 4896 

Exhibit  No.  19r,  Plaintiff's  (Eeceiver's  Re- 
ceipt, No.  1895,  Dated  July  1,  1902)   4896 

Exhibit  No.  19E,  Plaintiff's  (Final  Certificate 

No.  1895,  Dated  eTuly  1,  1902)   4896 

Exhibit    No.    19F,  Plaintiff's   (Patent    Dated 

January  28,  1904,  Issued  to  Samuel  Greig)  .4896 

Exhibit  No.  19G,  Plaintiff's  (Deed  Dated  March 
24,  1903,  from  Samuel  Greig  et  al.  to  A.  E. 
Palmer)   4896 

Exhibit  No.  20A,  Plaintiff's  (Sworn  Statement 
No.  288  of  Sarah  Greig,  Dated  December  7, 
1901)   4897 

Exhibit    No.   20B,  Plaintiff's    TTestimonv    of 
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Sarah  Greig,  at  Final  Proof,  Dated  Febru- 
ary 21,  1902)   4897 

Exhibit  No.  20C,  Plaintiff's  (Answers  Given  by 
Sarah  Greig,  to  Questions  16,  17  and  18,  on 
Cross-examination,  at  Final  Proof)   4897 

Exhibit  No.  20D,  Plaintiff's  (Eeceiver's  Re- 
ceipt No.  1896,  Dated  July  1,  1902)  4897 

Exhibit  No.  20E,  Plaintiff's  (Final  Certificate 

No.  1896,  Dated  July  1,  1902)   4897 

Exhibits  Nos.  20F  to  20G  (Final  Proof  of  John 

I.  Wells)    4897 

Exhibit   No.   20H,   Plaintiff's    (Patent    Dated 

January  28,  1904,  Issued  to  Sarah  Greig). 4897 

Exhibit  No.  21  A,  Plaintiff's  (Sworn  Statement 
No.  594  of  Clifton  C.  Bliven,  Dated  Sep- 
tember 16,  1902)    4898 

Exhibit  No.  21B,  Plaintiff's  (Answers  Given  by 
Clifton  C.  Bliven,  to  Questions  16,  17  and 
18,  on  Cross-examination,  at  Final  Proof)  .4898 

Exhibit  No.  21C,  Plaintiff's  (Testimony  of  Clif- 
ton C.  Bliven,  at  Final  Proof,  Dated  April 
17,  1903)   4898 

Exhibit  No.  21D,  Plaintiff's  (Receiver's  Receipt 

No.  2401,  Dated  April  29,  1903) 4898 

Exhibit  No.  21E,  Plaintiff's  (Final  Certificate 

No.  2401,  Dated  April  29,  1903)   4898 

Exhibit  No.  21F,  Plaintiff's  (Affidavit  for  Ex- 
tension of  Time)    4898 

Exhibit  No.  21G,  Plaintiff's  (Missing)   4901 

Exhibit    No.    21H,    Plaintiff's    (Testimony    of 

Patrick  H.  Downs,  on  Final  Proof) 4901 
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Exhibit  No.  211,  Plaintiff's  (Cross-examina- 
tion of  Patrick  H.  Downs,  on  Final  Proof). 4901 

Exhibit  No.  21J,  Plaintiff's  (Cross-examination 

of  Frank  E.  McDonald,  at  Final  Proof)  .  .4901 

Exhibit  No.  21K,  Plaintiff's  (Testimony  of 
Frank  R.  McDonald,  at  Final  Proof) 4901 

Exhibit  No.  21L,  Plaintiff's  (Cross-examination 

of  Frank  R.  McDonald,  at  Final  Proof)  .  .4901 

Exhibit    No.  21M,  Plaintiff's    (Testimony    of 

Frank  R.  McDonald,  at  Final  Proof) 4901 

Exhibit  No.  21N,  Plaintiff's  (Cross-examination 

of  Andrew  Hansen,  at  Final  Proof) 4901 

Exhibit    No.  210,  Plaintiff's    (Testimony    of 

Andrew  Hansen,  at  Final  Proof)   4901 

Exhibit  No.  21P,  Plaintiff's  (Affidavit  of  Re- 
publication)      4902 

Exhibit  No.  21Q,  Plaintiff's  (Notice  for  Re- 
publication)      4902 

Exhibit  No.  21R,  Plaintiff's  (Notice— Publica- 
tion)    4902 

Exhibit  No.  21S,  Plaintiff's  (Non-mineral  Affi- 
davit)   4902 

Exhibit  No.  21T,  Plaintiff's  (Deed  Dated  April 
13,  1903,  from  Clifton  C.  Bliven  et  al.  to 
Horace  S.  Rand)   4902 

Exhibit  No.  22 A,  Plaintiff's  (Sworn  State- 
ment No.  312  of  Mack  Gillum,  Dated  De- 
cember 26,  1901)  4902 

Exhibit  No.  22B,  Plaintiff's  (Testimony  of 
Mack  Gillum,  at  Final  Proof,  Dated  March 
18,  1902)    4902 
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Exhibit  No.  22C,  Plaintiff's  (Answers  Given  by 
Mack  Gillum,  to  Questions  16,  17  and  18,  on 
Cross-examination,  at  Final  Proof)   4902 

Exhibit  Xo.  22D,  Plaintiff's  (Receiver's  Receipt 

No.  1983,  Dated  July  29,  1902)   4903 

Exhibit  No.  22E,  Plaintiff's  (Final  Certificate 

No.  1983,  Dated  July  29,  1902)  4903 

Exhibit  No.  22F,  Plaintiff's  (Cross-examination 

of  Wilbuii:  F.  Wilmot,  on  Final  Proof) . . .  .4903 

Exhibit  No.  22G,  Plaintiff's  (Testimony  of  Wil- 

bert  F.  Wilmot,  on  Final  Proof) 4903 

Exhibit  No.  22H,  Plaintiff's  (Report  of  Register 

and  Receiver)   4903 

Exhibit  No.  221,  Plaintiff's  (Cross-examination 

of  John  I.  Wells,  on  Final  Proof) 4904 

Exhibit  No.  22J,  Plaintiff's  (Testimony  of  John 

I.  Wells,  on  Final  Proof) 4904 

Exhibit  No.  22K,  Plaintiff's  (Notice  for  Publi- 
cation)    4904 

Exhibit  No.  22L,  Plaintiff's  (Non-mineral  Affi- 
davit)     4905 

Exhibit  No.  22M,  Plaintiff's  (Missing) 4905 

Exhibit  No.  22N,  Plaintiff's  (Deed  Dated  July 
31,  1902,  from  Mack  Gillum  et  al.  to  A.  E. 
Palmer)    4905 

Exhibit  No.  220,  Plaintiff's  (Affidavit  of  Publi- 
cation)    4905 

Exhibit  No.  22P,  Plaintiff's  (Affidavit  of  Reg- 
ister and  Receiver)   4905 

Exhibit  No.  22Q,  Plaintiff's  (Patent  Dated  Feb- 
ruary 1,  1904,  Issued  to  Mack  Gillum) 4905 
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Exhibit  No.  23 A,  Plaintiff's  (Sworn  Statement 
No.  335  of  Hai^v  S.  Worthman,  Dated 
April  5,  1902) 4905 

Exhibit  No.  23B,  Plaintiff's  (Notice  of  Publica- 
tion)    4906 

Exhibit  No.  23C,  Plaintiff's  (Receiver's  Receipt 

No.  1878,  Dated  June  19,  1902) 4906 

Exhibit  No.  23D,  Plaintiff's  (Final  Certificate 

No.  1878,  Dated  June  19,  1902) 4906 

Exhibit  No.  23E,  Plaintiff's  (Deed  Dated  March 
16,  1903,  from  Harry  S.  Worthman  to  A.  E. 
Palmer)    4906 

Exhibit  No.  23F,  Plaintiff's  (Cross-examination 

of  AYalter  S.  Walker,  on  Final  Proof) 4906 

Exhibit    No.   23G,  Plaintiff's     (Testimony    of 

Walter  S.  Walker,  on  Final  Proof) 4906 

Exhibit  No.  23H,  Plaintiff's  (Non-mineral  xiffi- 

davit  of  Harry  S.  Worthman) 4906 

Exhibit  No.  23  I,  Plaintiff's  (Cross-examination 

of  Patrick  H.  Downs,  on  Final  Proof) 4906 

Exhibit  No.  23J,  Plaintiff's  (Testimony  of  Pat- 
rick H.  Downs,  on  Final  Proof) 4907 

Exhibit  No.  23K,  Plaintiff's  (Answers  Given  by 
Harry  S.  Worthman,  to  Questions  16, 17  and 
18,  on  Cross-examination,  at  Final  Proof)  .  4907 

Exhibit  No.  23L,  Plaintiff's  (Testimony  of 
Harry  S.  Worthman,  on  Final  Proof,  Dated 
June  19,  1902) 4907 

Exhibit  No.  23M,  Plaintiff's  (Affidavit  of  Pub- 
lication)   4907 
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Exhibits  Nos.  23A-1  to  23A-16,  Plaintiff's  (Let- 
ters of  Wm.  Sweet  to  Harry  S.  Worth- 
man)    4907 

Exhibit  No.  23B-1,  Plaintiff's  (Receipt  Dated 
Boise,  Idaho,  June  9,  1903,  from  R.  McAfee 
to  Harry  S.  Worthman)    4907 

Exhibit  No.  23B-2,  Plaintiff's  (Contract,  Dated 
February  10,  1902,  Between  Frank  Steun- 
enberg  and  William  Sweet) 4908 

Exhibit  No.  24A,  Plaintiff's  (Sworn  Statement 

No.  ,  of  William   H.    Gibberd,   Dated 

August  29,  1902)    4909 

Exhibit  No.  24B,  Plaintiff's  (Affidavit  of  Pub- 
lication)     4909 

Exhibit  No.  24C,  Plaintiff's  (Answers  Given  by 
Wm.  H.  Gibberd,  to  Questions  16,  17  and 
18,  on  Cross-examination,  at  Final  Proof)  .  .4909 

Exhibit  No.  24D,  Plaintiff's  (Testimony  of  Wm. 
H.  Gibberd,  Given  on  Final  Proof,  Dated 
December  3,  1902)   4910 

Exhibit  No.  24E,  Plaintiff's  (Notice  for  Publi- 
cation)    4910 

Exhibit  No.  24F,  Plaintiff's  (Testimony  of  John 

A.  Youngkin,  on  Final  Proof) 4910 

Exhibit  No.  24G,  Plaintiff's  (Testimony  of  Elof 

Anderson,  on  Final  Proof) 4910 

Exhibit  No.  24H,  Plaintiff's  (Receiver's  Receipt 

No.  2187,  Dated  December  3,  1902) 4910 

Exhibit  No.  241,  Plaintiff's  (Final  Certificate 

No.  2187,  Dated  December  3,  1902) 4910 

Exhibit  No.  24 J,  Plaintiff's  (Deed  Dated  Feb- 
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ruary  12,  1903,  from  Wm.  H.  Gibberd  et  al., 
to  Horace  S.  Rand)  4910 

Exhibit  No.  24K,  Plaintiff's  (Missing) 4910 

Exhibit  No.  25 A,  Plaintiff's  (Sworn  Statement 
No. of  Addie  G.  Gibberd,  Dated  Sep- 
tember 8,  1902)    4911 

Exhibit  No.  25B,  Plaintiff's  (Answers  Given  by 
Addie  G.  Gibberd,  to  Questions  16,  17  and 
18,  on  Cross-examination,  at  Final  Proof)  .  .4911 

Exhibit  No.  25C,  Plaintiff's  (Testimony  of 
Addie  G.  Gibberd,  Given  on  Final  Proof, 
Dated  December  23,  1902) 4911 

Exhibit  No.  25D,  Plaintiff's  (Receiver's  Receipt 

No.  2238,  Dated  December  23,  1902) 4911 

Exhibit  No.  25E,  Plaintiff's  (Final  Certificate 

No.  2238,  Dated  December  23,  1902) 4911 

Exhibit  No.  25F,  Plaintiff's  (AfQdavit  of  Pub- 
lication)     4911 

Exhibit  No.  25G,  Plaintiff's  (Notice  for  Publi- 
cation)   4912 

Exhibit  No.  25H,  Plaintiff's  (Non-mineral  Affi- 
davit of  Addie  G.  Gibberd) 4912 

Exhibit  No.  25  I,  Plaintiff's  (Testimony  of  Susie 

A.  Youngkin,  on  Final  Proof) 4912 

Exhibit  No.  25 J,  Plaintiff's  (Testimony  of  John 

A.  Youngkin,  on  Final  Proof) 4912 

Exhibit  No.  25L,  Plaintiff's  (Deed  Dated  Feb- 
ruary 12,  1903,  from  Addie  G.  Gibberd  et 
al.,  to  Horace  S.  Rand) 4912 

Exhibit  No.  26A,  Plaintiff's  (Sworn  Statement 
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No.  306  of  James  O.  Baker,  Dated  Decem- 
ber 24,  1901) 4912 

Exhibit  No.  26B,  Plaintiff's  (Cross-examination 

of  Martin  S.  Stephenson,  on  Final  Proof)  .  .4912 

Exhibit    No.    26C,  Plaintiff's    (Testimony    of 

Martin  S.  Stephenson,  on  Final  Proof)  .  .  .  .4913 

Exhibit  No.  26D,  Plaintiff's  (Cross-examina- 
tion of  Arthur  E.  Brookhart,  on  Final 
Proof) 4913 

Exhibit    No.     26E,     Plaintiff's     (Affidavit     of 

Arthur  E.  Brookhart) 4913 

Exhibit    No.    26F,    Plaintiff's    (Testimony    of 

Arthur  E.  Brookhart,  on  Final  Proof) .  .  .  .4913 

Exhibit  No.  26G,  Plaintiff's  (Answers  of  James 
0.  Baker  to  Questions  16,  17  and  18,  on 
Cross-examination  at  Final  Proof) 4913 

Exhibit  No.  26H,  Plaintiff's  (Testimony  of 
James  0.  Baker,  on  Final  Proof,  Dated 
March  20,  1902) 4913 

Exhibit  No.  261,  Plaintiff's  (Missing) 4913 

Exhibit  No.  26J,  Plaintiff's  (Report  of  Regis- 
ter and  Receiver,  Clear  Listing  Entry) .  . .  .4914 

Exhibit  No.  26K,  Plaintiff's  (Affidavit  of  Pub- 
lication)   4915 

Exhibit  No.  26L,  Plaintiff's  (Certificate  of  Reg- 
ister and  Receiver) 4915 

Exhibit  No.  26M,  Plaintiff's  (Receiver's  Receipt 

No.  1958,  Dated  July  22,  1902) 4915 

Exhibit  No.  26N,  Plaintiff's  (Final  Certificate 

No.  1958,  Dated  July  22,  1902) 4915 
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Exlii])it  No.  260,  Plaintiff's  (Notice  for  Pub- 
lication)  4915 

Exhi])it  No.  26P,  Plaintiff's  (Certificate  of  Reg- 
ister and  Receiver  Extending  Time  for 
Finiil  Proof) 4915 

Exhibit  No.  26Q,  Plaintiff''s  (Affidavit  of  James 

O.  Baker) 4915 

Exhibit  No.  26R,  Plaintiff's  (Non-mineral  Affi- 
davit of  Jas.  0.  Baker) 4916 

Exhibit  No.  26S,  Plaintiff's  (Deed  Dated  July 
7,  1904,  from  James  0.  Baker  et  aL,  to  A. 
E.  Palmer) 4916 

Exhibit  No.  27 A,  Plaintiff's  (Sworn  Statement 
No.  —  of  Elof  Anderson,  Dated  August  29, 
1902) 4917 

Exhibit  No.  27B,  Plaintiff's   (Examination  of 

Patrick  H.  Downs,  Before  Receiver) 4917 

Exhibit   No.  27C,   Plaintiff's    (Examination   of 

Elof  Anderson  Before  Receiver) .4917 

Exhibit    No.    27D,    Plaintiff's    (Naturalization 

Papers  of  Elof  Anderson) 4917 

Exhibit  No.  27E,  Plaintiff's  (Non-mineral  Affi- 
davit of  Elof  Anderson) 4917 

Exhibit  No.  27F,  Plaintiff's   (Final   Certificate 

No.  2199,  Dated  December  8,  1902) 4917 

Exhibit  No.  27G,  Plaintiff's  (Receiver's  Re- 
ceipt No.  2199,  Dated  December  8,  1902) .  .4917 

Exhibit  No.  27H,  Plaintiff's  (Affidavit  of  Pub- 
lication)   4917 

Exhibit  No.  271,  Plaintiff's  (Notice  for  Publica- 
tion)  4917 
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Exhibit  No.  27J,  Plaintiff's  (Answers  Given  b}^ 
Elof  Anderson  to  Questions  16,  17  and  18, 
on  Cross-examination,  at  Final  Proof) .  . .  .4918 

Exhibit  No.  27K,  Plaintiff's  (Testimony  of  Elof 
Anderson,  at  Final  Proof,  Dated  December 
8,  1902) 4918 

Exhibit  No.  27L,  Plaintiff's  (Testimony  of  Pat- 
rick H.  Downs,  at  Final  Proof) 4918 

Exhibit  No.  27M,  Plaintiff's  (Testimony  of  Wm. 

H.  Gibberd,  at  Final  Proof) 4918 

Exhibit  No.  27N,  Plaintiff's  (Deed  Dated  Feb- 
ruary 11,  1903,  from  Elof  Anderson  et  al., 
to  Horace  S.  Rand) 4918 

Exhibit  No.  28A,  Plaintiff's  (Sworn  Statement 
No.  — ,  of  Emma  M.  Anderson,  Dated  Au- 
gust 29,  1902) 4918 

Exhibit  No.  28B,  Plaintiff's  (Testimony  of 
Emma  M.  Anderson,  on  Final  Proof,  Dated 
December  8,  1902) 4919 

Exhibit  No.  280,  Plaintiff's  (Testimony  of  Pat- 
rick H.  Downs,  on  Final  Proof) 4919 

Exhibit  No.  28D,  Plaintiff's  (Testimony  of  Wm. 

H.  Gibberd,  on  Final  Proof) 4919 

Exhibit  No.  28E,  Plaintiff's  (Non-mineral  Affi- 
davit of  Emma  M.  Anderson) 4919 

Exhibit  No.  28F,  Plaintiff's  (Affidavit  of  Emma 
M.  Anderson  of  Marriage  to  Elof  Ander- 
son)  4919 

Exhibit    No.    28G,    Plaintiff's    (Naturalization 

Certificate  of  Elof  Anderson) 4919 
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Exhibit  No.  28H,  Plaintiff's  (Affidavit  of  Pub- 
lication)  4919 

Exhibit  No.  281,  Plaintiff's  (Notice  for  Publica- 
tion)  4919 

Exhibit  No.  28 J,  Plaintiff's    (Examination    of 

Patrick  H.  Downs  by  Receiver) 4919 

Exhibit    No.    28K,    Plaintiff's    (Non-alienation 

Affidavit  of  Emma  M.  Anderson) 4920 

Exhibit  No.  28L,  Plaintiff's  (Answers  Given  by 
Emma  M.  Anderson  to  Questions  16,  17  and 
18,  on  Cross-examination,  at  Final  Proof) . .  4920 

Exhibit  No.  28M,  Plaintiff's  (Final  Certificate 

No.  2200,  Dated  December  8,  1902) 4920 

Exhibit  No.  28N,  Plaintiff's  (Receiver's  Receipt 

No.  2200,  Dated  December  8,  1902) 4920 

Exhibit  No.  29 A,  Plaintiff's  (Non-mineral  Affi- 
davit of  John  J.  Keane) 4920 

Exhibit  No.  29B,  Plaintiff's  (Cross-examination 

of  Samuel  Dye,  on  Final  Proof) 4920 

Exhibit  No.  29C,  Plaintiff's  (Testimony  of  Sam- 
uel Dye,  on  Final  Proof) 4921 

Exhibit  No.  29D,  Plaintiff's  (Cross-examination 

of  Dean  West,  on  Final  Proof) 4921 

Exhibit  No.  29E,  Plaintiff's  (Testimony  of  Dean 
.     West,  on  Final  Proof) 4921 

Exhibit  No.  29F,  Plaintiff's  (Sworn  Statement 
No.  249,  of  John  J.  Keane,  Dated  October 
26,  1901) 4920 

Exhibit  No.  29G,  Plaintiff's  (Testimony  of  John 
J.  Keane,  on  Final  Proof,  Dated  January 
16,  1902) 4921 
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Exhibit  No.  29H,  Plaintiff's  (Answers  Given  by 
John  J.  Keane,  to  Questions  16,  17  and  18, 
on  Cross-examination,  at  Final  Proof)  .  .  .  .4921 

Exhibit  No.  291,  Plaintiff's  (Receiver's  Re- 
ceipt No.  1813,  Dated  April  25,  1902) 4921 

Exhibit  No.  29J,  Plaintiff's  (Final  Certificate 
No.  1813,  Dated  April  25,  1902)  4921 

Exhibit  No.  29K,  Plaintiff's  (Deed  Dated  June 
19,  1903,  from  John  J.  Keane  et  al.  to  A.  E. 
Palmer) 4921 

Exhibit  No.  30A,  Plaintiff's  (Sworn  Statement 
No.  338  of  George  G.  Gibson,  Dated  March 
25,1902) 4922 

Exhibit  No.  30B,  Plaintiff's  (Testimony  of 
George  G.  Gibson,  on  Final  Proof,  Dated 
June  17,  1902) 4922 

Exhibit  No.  30C,  Plaintiff's  (Answers  Given  by 
George  G.  Gibson,  to  Questions  16,  17  and 
18,  on  Cross-examination,  at  Final  Proof)  .  .4922 

Exhibit  No.  30D,  Plaintiff's  (Receiver's  Receipt 

No.  1870,  Dated  June  17,  1902) 4922 

Exhibit  No.  30E,  Plaintiff's  (Final  Certificate 

No.  1870,  Dated  June  17,  1902) 4922 

Exhibit  No.  30F,  Plaintiff's  (Notice  for  Publica- 
tion)  4922 

Exhibit  No.  30G,  Plaintiff's  (Affidavit  of  Pub- 
lication)  4922 

Exhibit  No.  30H,  Plaintiff's  (Non-mineral  Af- 
fidavit)  4923 

Exhibit  No.  301,  Plaintiff's  (Cross-examination 
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of  AYillis  C.  Lane,  on  Final  Proof) 4923 

Exhibit  No.  30J,  Plaintiff's  (Testimony  of  Wil- 
lis C.  Lane,  on  Final  Proof) 4923 

Exhibit  No.  30K,  Plaintiff's  (Cross-examination 

of  Wm.  Judge,  on  Final  Proof) 4923 

Exhibit  No.  30L,  Plaintiff's  (Testimony  of  Wm. 

Judge,  at  Final  Proof) 4923 

Exhibit  No.  31A,  Plaintiff's  (Notice  for  Publi- 
cation)   4923 

Exhibit  No.  31B,  Plaintiff's  (Affidavit  of  Pub- 
lication)  4923 

Exhibit     No.     31C,     Plaintiff's     (Non-mineral 

Affidavit) 4923 

Exhibit  No.  31D,  Plaintiff's  (Sworn  Statement 
No.  990  of  Benjamin  R.  Allen,  Dated  Au- 
gust 10,  1903) 4923 

Exhibit  No.  31E,  Plaintiff's  (Cross-examination 

of  John  E.  Hobbs,  at  Final  Proof) 4924 

Exhibit  No.  31F,  Plaintiff's  (Testimony  of  John 

E.  Hobbs,  at  Final  Proof) 4924 

Exhibit  No.  31G,  Plaintiff's  (Cross-examination 

of  Hiram  Maynard,  at  Final  Proof) 4924 

Exhibit    No.   31H,   Plaintiff's    (Testimony    of 

Hiram  Maynard,  at  Final  Proof) 4924 

Exhibit  No.  311,  Plaintiff's  (Answers  Given  by 
Benjamin  R.  Allen  to  Questions  16,  17  and 
18,  on  Cross-examination,  at  Final  Proof)  .4924 

Exhibit  No.  31J,  Plaintiff's  (Testimony  of  Ben- 
jamin R.  Allen,  at  Final  Proof,  Dated  No.- 
vember  6,  1903) 4924 

Exhibit  No.  31K,  Plaintiff's  (Final  Certificate 
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No.  2690,  Dated  November  6,  1903) 4924 

Exhibit  No.  31L,  Plaintiff's  (Receiver's  Receipt 

No.  2690,  Dated  November  6,  1903) 4924 

Exhibit  No.  31M,  Plaintiff's  (Deed  Dated  Feb- 
ruary 9,  1904,  from  Benjamin  R.  Allen  to 
Horace  S.  Rand) 4925 

Exhibit  No.  32 A,  Plaintiff's  (Sworn  Statement 
No.  383  of  Henry  T.  James,  Dated  May  5, 
1902) 4925 

Exhibit  No.  32B,  Plaintiff's  (Receiver's  Receipt 

No.  1966,  Dated  July  24,  1902) 4925 

Exhibit  No.  32C,  Plaintiff's  (Final  Certificate 

No.  1966,  Dated  July  24,  1902) 4925 

Exhibit    No.    32D,    Plaintiff's    (Testimony    of 

Charles  H.  Arbuckle,  at  Final  Proof) 4925 

Exhibit    No.    32E,    Plaintiff's    (Testimcmy   of 

Patrick  H.  Downs,  at  Final  Proof) 4925 

Exhibit  No.  32F,  Plaintiff's  (Answers  of  Henry 
T.  James  to  Questions  16,  17  and  18,  on 
Cross-examination,  at  Final  Proof) 4925 

Exhibit  No.  32G,  Plaintiff's  (Testimony  of 
Henry  T.  James,  on  Final  Proof,  Dated 
July  24,  1902) 4926 

Exhibit  No.  32H,  Plaintiff's  (Deed  Dated  July 
26,  1902,  from  Henry  T.  James  to  A.  E. 
Palmer) 4926 

Exhibit  No.  33A,  Plaintiff's  (Sworn  Statement 
No.  251,  of  Joseph  M.  Hollister,  Dated  Octo- 
ber 26,  1901)   4926 

Exhibit    No.    33B,    Plaintiff's    (Testimony    of 
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Joseph  M.  Hollister,  on  Final  Proof,  Dated 
January  21,  1902) 4926 

Exhibit  No.  33C,  Plaintiff's  (Answers  Given  by 
Joseph  M.  Hollister,  to  Questions  16, 17  and 
18,  on  Cross-examination,  at  Final  Proof)  .  .4926 

Exhibit  No.  33D,  Plaintiff's  (Receiver's  Receipt 

No.  1972,  Dated  July  25,  1902) 4927 

Exhibit  No.  33E,  Plaintiff's  (Final  Certificate 

No.  1972,  Dated  July  25,  1902) 4927 

Exhibit  No.  33F,  Plaintiff's  (Cross-examination 

of  Patrick  H.  Downs,  at  Final  Proof)  .  .  .  .4927 

Exhibit  No.    33G,    Plaintiff's    (Testimony     of 

Patrick  H.  Downs,  at  Final  Proof) 4927 

Exhibit  No.  33H,  Plaintiff's  (Testimony  and 
Cross-examination  of  Charles  W.  Balentine 
at  Final  Proof) 4927 

Exhibit  No.  331,  Plaintiff's  (Report  of  Register 

and  Receiver,  Recommending  Entry) 4927 

Exhibit  No.  33J,  Plaintiff's  (Notice  for  Publica- 
tion)  4928 

Exhibit  No.  33K,  Plaintiff's  (Certificate  of 
Register  and  Receiver  as  to  Continuance  of 
Postponement  of  Date  of  Final  Proof) 4928 

Exhibit  No.  33L,  Plaintiff's  (Affidavit  of  Joseph 

M.  Hollister)    4928 

Exhibit  No.  33M,  Plaintiff's  (Non-mineral  Af- 
fidavit)  4928 

Exhibit  No.  33N,  Plaintiff's  (Missing) 4929 

Exhibit  No.  330,  Plaintiff's  (Certificate  of  Reg- 
ister and  Receiver)   4929 

Exhibit  No.  33P,  Plaintiff's  (Affidavit  of  Publi- 
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cation)  4929 

Exhibit  No.  33Q,  Plaintiff's  (Missing)  4929 

Exhibit  No.  33R,  Plaintiff's  (Patent  Dated  Feb- 
ruary 1,  1904,  Issued  to  Joseph  M.  Hol- 
lister) 4929 

Exhibit  No.  33S,  Plaintiff's  (Deed  Dated  June 
23,  1903,  from  Joseph  M.  Hollister  et  al., 
to  A.  E.  Palmer) 4929 

Exhibit  No.  34A,  Plaintiff's  (Sworn  Statement 
No.  289  of  Margaret  Pearson,  Dated  De- 
cember 7,  1901)    4929 

Exhibit -No.  34B,  Plaintiff's  (Testimony  of 
Margaret  Pearson,  on  Final  Proof,  Dated 
February  21,  1902) 4930 

Exhibit  No.  34C,  Plaintiff's  (Answers  Given  by 
Margaret  Pearson  to  Questions  16,  17  and 
18,  on  Cross-examination,  at  Final  Proof)  .  .  4930 

Exhibit  No.  34D,  Plaintiff's  (Receiver's  Re- 
ceipt No.  1879,  June  19,  1902) 4930 

Exhibit  No.  34E,  Plaintiff's  (Final  Certificate 

No.  1879,  June  19,  1902) 4930 

Exhibit  No.  34F,  Plaintiff's  (Patent  Dated  Jan- 
uary 28,  1904,  Issued  to  Margaret  Pear- 
son)  4930 

Exhibit  No.  34G,  Plaintiff's  (Deed  Dated  March 
23,  1903,  from  Margaret  Pearson  et  al.,  to 
A.  E.  Palmer)    4930 

Exhibit  No.  35A,  Plaintiff's  (Sworn  Statement 
No.  252  of  Leonora  Hollister,  Dated  Octo- 
ber 25,  1901)   4930 
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Exhibit  No.  35B,  Plaintiff's  (Testimony  of 
Leonora  Hollister,  on  Final  Proof-  Dated 
January  21,  1902) 4'931 

Exhibit  No.  35C,  Plaintiff's  (Answers  Given  by 
Leonora  Hollister  to  Questions  16,  17  and 
18,  on  Cross-examination,  at  Final  Proof)  .  .4931 

Exhibit  No.  35D,  Plaintiff's  (Receiver's  Receipt 

No.  1973,  Dated  July  25,  1902) 4931 

Exhibit  No.  35E,  Plaintiff's  (Final  Certificate 

No.  1973,  Dated  July  25, 1902) 4931 

Exhibit  No.  35F,  Plaintiff's  (Patent  Dated  Feb- 
ruary 1, 1904,  Issued  to  Leonora  Hollister)  .  4931 

Exhibit  No.  36A,  Plaintiff's  (Sworn  Statement 
No.  339,  of  Willis  C.  Lane,  Dated  March  25, 
1902)   4931 

Exhibit  No.  36B,  Plaintiff's  (Answers  Given  by 
Willis  C.  Lane  to  Questions  16,  17  and  18, 
on  Cross-examination  at  Final  Proof) 4932 

Exhibit  No.  36C,  Plaintiff's  (Testimony  of 
Willis  C.  Lane,  at  Final  Proof,  Dated  June 
18,  1902) 4932 

Exhibit  No.  36D,  Plaintiff's  (Final  Certificate 
No.  1872,  Dated  June  18,  1902) 4932 

Exhibit  No.  36E,  Plaintiff's  (Receiver's  Receipt 

No.  1872,  Dated  June  18,  1902) 4932 

Exhibit  No.  36F,  Plaintiff's  (Deed  Dated  April 
20,  1903,  from  Willis  C.  Lane  to  A.  E. 
Palmer)    4932 

Exhibit  No.  36G,  Plaintiff's  (Affidavit  of  Pub- 
lication)     4932 
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Exhibit   No.   36H,   Plaintiff's    (Cross-examina- 
tion of  Wm.  Judge,  on  Final  Proof) 4932 

Exhibit  No.  36  I,  Plaintiff's  (Testimony  of  Wm. 

Judge,  on  Final  Proof) 4933 

Exhibit  No.  36 J,  Plaintiff's  (Cross-examina- 
tion of  George  G.  Gibson,  at  Final  Proof)  .  .4933 

Exhibit    No.   36K,  Plaintiff's    (Testimony    of 

George  G.  Gibson,  at  Final  Proof) 4933 

Exhibit  No.  36L,  Plaintiff's  (Notice  for  Pub- 
lication)     4933 

Exhibit  No.  36M,  Plaintiff's  (Non-mineral  Affi- 
davit)     4933 

Exhibit  No.  37A,  Plaintiff's  (Sworn  Statement 
No.  276  of  AYilliam  Pearson,  Dated  Novem- 
ber 26,  1901)   4933 

Exhibit  No.  37B,  Plaintiff's  (Testimony  of 
William  Pearson,  at  Final  Proof,  Dated 
February  13, 1902) 4933 

Exhibit  No.  37C,  Plaintiff's  (Answers  Given  by 
William  Pearson  to  Questions  16,  17  and  18, 
on  Cross-examination,  at  Final  Proof) .  . .  .4933 

Exhibit  No.  37D,  Plaintiff's  (Receiver's  Receipt 

No.  1886,  June  23,  1902) 4934 

Exhibit  No.  37E,  Plaintiff's  (Final  Certificate 
No.  1886,  Dated  June  23,  1902) 4934 

Exhibit  No.  37F,  Plaintiff's  (Patent  Dated  Jan- 
uary 28,  1904,  Issued  to  William  Pearson)  .4934 

Exhibit   No.    37G,    Plaintiff's    (Testimony    of 

John  I.  Wells,  at  Final  Proof) 4934 

Exhibit  No.  37H,  Plaintiff's  (Cross-examination 
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of  John  I.  Wells,  at  Final  Proof) 4934 

Exhibit  No.  37  I,  Plaintiff's  (Notice    for  Publi- 
cation)   4934 

Exhibit  No.  37 J,  Plaintiif 's  (Notice  for  Publica- 
tion)     4934 

Exhibit  No.  37K,  Plaintiff's  (Testimony  of  Pat- 
rick H.  Downs,  on  Final  Proof) 4934 

Exhibit  No.  37L,  Plaintiff's  (Cross-examina- 
tion of  Patrick  H.  Downs,  on  Final  Proof)  .  4935 

Exhibit   No.    37M,    Plaintiff's    (Testimony    of 

John  I.  Wells,  on  Final  Proof) 4935 

Exhibit  No.  37N,  Plaintiff's  (Cross-examina- 
tion of  John  I.  Wells,  on  Final  Proof) 4935 

Exhibit  No.  38A,  Plaintiff's  (Sworn  Statement 

No.  ,  of    Charles    S.  Kingsley,  Dated 

September  11,  1902)   4935 

Exhibit  No.  38B,  Plaintiff's  (Testimony  of 
Charles  S.  Kingsley,  on  Final  Proof  Dated 
December  22,  1902) 4935 

Exhibit  No.  38C,  Plaintiff's  (Answers  Given  by 
Charles  S.  Kingsley  to  Questions  16,  17  and 
18,  on  Cross-examination,  at  Final  Proof)  .  .4935 

Exhibit    No.    38D,   Plaintiff's     (Testimony   of 

Fannie  R.  Hart,  at  Final  Proof) 4936 

Exhibit    No.    38E,    Plaintiff's    (Testimony    of 

Irving  W.  Hart,  at  Final  Proof) 4936 

Exhibit  No.  38F,  Plaintiff's  (Affidavit  of  Pub- 
lication)   4936 

Exhibit  No.  38G,  Plaintiff's  (Notice  for  Publi- 
cation)     4936 
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Exhibit  No.  38H,  Plaintiff's  (Non-mineral  Affi- 
davit)     4936 

Exhibit    No.    381,    Plaintiff's     (Affidavit    of 

Charles  S.  Kingsley) 4936 

Exhibit  No.  38J,  Plaintiff's  (Receiver's  Re- 
ceipt No.  2234,  December  22,  1902) 4936 

Exhibit  No.  38K,  Plaintiff's  (Final  Certificate 

No.  2234,  December  22,  1902) 4936 

Exhibit  No.  38L,  Plaintiff's  (Deed  Dated  March 
12,  1903,  from  Charles  S.  Kingsley  et  al., 
to  Horace  S.  Rand) 4936 

Exhibit  No.  39A,  Plaintiff's  (Sworn  Statement 

No.  of    Caro    F.  B.  Kingsley   Dated 

September  11,  1902)   4937 

Exhibit  No.  39B,  Plaintiff's  (Testimony  of  Caro 
F.  B.  Kingsley,  on  Final  Proof,  Dated  De- 
cember 22,  1902) 4937 

Exhibit  No.  39C,  Plaintiff's  (Answers  Given  by 
Caro  F.  B.  Kingsley,  on  Cross-examina- 
tion, at  Final  Proof,  to  Questions  16, 17  and 
18)   4937 

Exhibit    No.    39D,    Plaintiff's    (Testimony    of 

Irving  W.  Hart,  at  Final  Proof) 4937 

Exliibit  No.  39E,  Plaintiff's  (Testimony  of  Fan- 
nie W.  Hart,  on  Final  Proof) 4937 

Exhibit  No.  39F,  Plaintiff's  (Missing) 4937 

Exhibit  No.  39G,  Plaintiff's  (Non-mineral  Affi- 
davit)     4937 

Exhibit  No.  39H,  Plaintiff's  (Notice  for  Publi- 
cation)   4938 
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Exhibit  No.  391,  Plaintiff's  (Affidavit  of  Pub- 
lication)   4938 

Exhibit  No.  39J,  Plaintiff's  (Beceiver's  Re- 
ceipt No.  2235,  December  22,  1902) 4938 

Exhibit  No.  39K,  Plaintiff's  (Final  Certificate 

No.  2235,  Dated  December  22,  1902) 4938 

Exhibit  No.  40A,  Plaintiff's  (Sworn  Statement 
No.  343  of  Lola  T.  Thurman,  Dated  March 
26,  1902)   4938 

Exhibit  No.  40B,  Plaintiff's  (Testimony  of  Lola 
T.  Thurman,  at  Final  Proof,  Dated  June 
19,  1902)   4938 

Exhibit  No.  40C,  Plaintiff's  (Answers  Given  by 
Lola  T.  Thurman  to  Questions  16, 17  and  18, 
on  Cross-examination,  at  Final  Proof) .  . .  .4938 

Exhibit  No.  40D,  Plaintiff's  (Testimony  of  Pat- 
rick H.  Downs,  at  Final  Proof) 4939 

Exhibit  No.  40E,  Plaintiff's  (Cross-examination 

of  Patrick  H.  Downs,  at  Final  Proof) 4939 

Exhibit  No.  40F,  Plaintiff's  (Non-mineral  Affi- 
davit)   4939 

Exhibit  No.  40G,  Plaintiff's  (Notice  for  Publi- 
cation)    4939 

Exhibit  No.  40H,  Plaintiff's  (Receiver's  Re- 
ceipt No.  1876,  Dated  June  19,  1902) 4939 

Exhibit  No.  401,  Plaintiff's  (Final   Certificate 

No.  1876,  Dated  June  19,  1902) 4939 

Exhibit  No.  40 J,  Plaintiff's  (Deed  Dated  July 
5,  1902,  from  Lola  Thurman  et  al.,  to  A.  E. 
Palmer)    4939 

Exhibit    No.  40K,   Plaintiff's    (Non-alienation 
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Affidavit)    4939 

Exhibit  No.  40  L,  Plaintiff's  (Affidavit  of  Publi- 
cation)    4939 

Exhibit  No.  40M,  Plaintiff's  (Cross-examina- 
tion of  Adelia  C.  Brookhart,  at  Final 
Proof)  4940 

Exhibit    No.   40N,   Plaintiff's     (Testimony   of 

Adelia  C.  Brookhart,  at  Final  Proof) 4940 

Exhibit  No.  41  A,  Plaintiff's  (Sworn  Statement 
No.  342  of  Frederick  Thumian,  Dated 
March  26,  1902) 4940 

Exhibit  No.  41B,  Plaintiff's  (Non-mineral  Affi- 
davit)    4940 

Exhibit  No.  41C,  Plaintiff's  (Notice  for  Publi- 
cation)    4940 

Exhibit  No.  41D,  Plaintiff's  (Answers  Given  by 
Frederic  Thurman  to  Questions  16,  17  and 
18,  on  Cross-examination,  at  Final  Proof)  .  4940 

Exhibit  No.  41E,  Plaintiff's  (Cross-examination 

of  Frederic  Thurman)   4941 

Exhibit  No.  41F,  Plaintiff's  (Testimony  of 
Frederic  Thui*man  on  Final  Proof,  Dated 
June  19,   1902) 4943 

Exhibit  No.  41G,  Plaintiff's  (Cross-examination 

of  Patrick  H.  Downs  on  Final  Proof) .  . .  .4943 

Exhibit    No.   41H,    Plaintiff's    (Testimony    of 

Patrick  H.  Downs  on  Final  Proof) 4943 

Exhibit  No.  411,  Plaintiff's  (Receiver's  Receipt 

No.  1877,  Dated  June  19,  1902) 4943 

Exhibit  No.  41  J,  Plaintiff's  (Final  Certificate 

No.  1877,  Dated  June  19,  1902) 4943 


40  The  United  States  of  America 

Index.  Page 

Exhibit  No.  42 A,  Plaintiff's  (Sworn  Statement 
No.  611  of  George  T.  Ellis,  Dated  Septem- 
ber 19,  1902) 4943 

Exhibit     No.    42B,     Plaintiff's     (Non-mineral 

Affidavit)    4944 

Exliibit  No.  42C,  Plaintiff's  (Notice  for  Pub- 
lication)     4944 

Exhibit  No.  42D,  Plaintiff's  (Testimony  of 
George  T.  Ellis  at  Final  Proof,  Dated 
January  22d,  1903) 4944 

Exhibit  No.  42E,  Plaintiff's  (Answers  Given  by 
George  T.  Ellis  to  Questions  16,  17  and  18, 
on  Cross-examination,  at  Final  Proof) .  . .  .4944 

Exhibit  No.  42F,  Plaintiff's  (Eeceiver's  Re- 
ceipt No.  2274,  Dated  January  22,  1903).  .4944 

Exhibit  No.  42G,  Plaintiff's  (Final  Certificate 

No.  2274,  Dated  January  22,  1903) 4944 

Exhibit  No.  42H,  Plaintiff 's  (Deed  from  George 
T.  Ellis  to  Horace  S.  Rand,  Dated  Febru- 
ary 13,  1903) 4944 

Exhibit  No.  43A,  Plaintiff' 's  (Sworn  Statement 

No.  ,  of  Emerson  S.  Sensenig,  Dated 

September  19,   1902) 4945 

Exhibit  No.  43B,  Plaintiff's  (Testimony  of 
Eimerson  S.  Sensenig  on  Final  Proof, 
Dated  January  21,  1903) 4945 

Exhibit  No.  43C,  Plaintiff's  (Cross-examina- 
tion of  Jacob  V.  Nusbaum  on  Final 
Proof)    4945 

Exhibit    No.    43D,    Plaintiff's    (Testimony    of 

Jacob  Y.  Nusbaimi  on  Final  Proof) 4945 


vs.  The  Barber  Lumber  Company.  41 

Index.  Page 

Exhibit  No.  43E,  Plaintiif's  (Cross-examina- 
tion of  Benjamin  C.  Eagleson  on  Final 
Proof)    4945 

Exhibit  No.  43F,  Plaintiff's  (Testimony  of  Ben- 
jamin C.  Eagleson  on  Final  Proof) 4945 

Exhibit  No.  43G,  Plaintiff's  (Affidavit  of  Pub- 
lication)     4945 

Exhibit  No.  43H,  Plaintiff's  (Notice  for  Pub- 
lication)  4946 

Exhibit  No.  431,  Plaintiif's  (Affidavit  of  Pub- 
lication)     4946 

Exhibit  No.  43J,  Plaintiff's  (Answers  Given  by 
Emerson  S.  Sensenig  to  Questions  16,  17 
and  18,  on  Cross-examination,  at  Final 
Proof)    4946 

Exhibit  No.  43K,  Plaintiif's  (Non-mineral  Affi- 

da\it)    4946 

Exhibit  No.  43L,  Plaintiff's  (Receiver's  Re- 
ceipt No.  2271,  Dated  January  21,  1903) .  .  .4946 

Exhibit  No.  43M,  Plaintiff's  (Final  Certificate 

No.  2271,  Dated  January  21,  1903) 4946 

Exhibit  No.  43N,  Plaintiff's  (Deed  from  Emer- 
son S.  Sensenig  and  Lucretia  C.  Sensenig 
to  Horace  S.  Rand,  Dated  February  16, 
1903)   ^946 

Exhibit  No.  44A,  Plaintiff's  (Sworn  Statement 
No.  666,  of  Lucretia  C.  Sensenig,  Dated 
October  7,  1902) 4947 

Exhibit  No.  44B,  Plaintiff's  (Notice  for  Pub- 
lication)    4947 


42  Tlie  United  States  of  America 

Index.  Page 

Exhibit  No.  44C,  Plaintiff's  (Non-mineral  Affi- 
davit)     4947 

Exhibit  No.  44D,  Plaintiff's  (Testimony  of 
Lucretia  C.  Sensenig  on  Final  Proof,  Dated 
Febrnary  13,   1903) 4947 

Exhibit  No.  44E,  Plaintiff's  (Answers  Given  by 
Lucretia  C.  Sensenig  to  Questions  16,  17 
and  18,  at  Final  Proof,  on  Cross-examina- 
tion)     4947 

E'xhibit    No.    44F,    Plaintiff's    (Testimony    of 

Jacob  V.  Nusbaum) 4947 

Exhibit  No.  44G,  Plaintiff' 's  (Cross-examination 

of  Harry  K.  Eagleson  on  Final  Proof)  .  .  .  .4948 

Exhibit    No.    44H,    Plaintiff's    (Testimony    of 

Harry  K.  Eagleson) 4948 

Exhibit    No.    441,   Plaintiff's    (Non-alienation 

Affidavit)    4948 

Exhibit  No.  44J,  Plaintiff's  (Affidavit  of  Pub- 
lication)     4948 

Exhibit  No.  44K,  Plaintiff's  (Final  Certificate 

No.  2304,  Dated  February  13,  1903) 4948 

Exhibit    No.    44L,  Plaintiff's   (Receiver's    Pte- 

ceipt  No.  2304,  Dated  Febimary  13,  1903) .  .4948 

Exhibit  No.  45 A,  Plaintiff's  (Sworn  Statement 
No.  274,  of  Walter  L.  Harrison,  Dated 
November  26,  1901) 4948 

Exhibit  No.  45B,  Plaintiff's  (Testimony  of 
Walter  L.  Harrison  on  Final  Proof,  Dated 
February  12,  1902) 4948 

Exhibit  No.  45C,  Plaintiff's  (Answers  Given  by 
Walter  L.  Harrison  to    Questions    16,  17 


vs.  The  Barher  Lumber  Company.  4*3 

Index.  Page 

and  18,  on  Cross-examination,  at  Final 
Proof)    4949 

Exhibit  No.  45D,  Plaintiff's  (Cross-examination 

of  Patrick  H.  Downs  on  Final  Proof) .  .  .  .4949 

Exhibit    No.  45E,    Plaintiff's    (Testimony    of 

Patrick  H.  Downs  on  Final  Proof) 4949 

Exhibit  No.  45F,  Plaintiff's  (Cross-examina- 
-  tion  of  William  Pearson  on  Final  Proof)  .  .4949 

Exhibit    No.    45G,    Plaintiff's    (Testimony    of 

William  Pearson  on  Final  Proof) 4949 

Exhibit  No.  45H,  Plaintiff's  (Non-mineral  Affi- 
davit)     4949 

Exhibit  No.  451,  Plaintiff's  (Notice  for  Pub- 
lication)     4949 

Exhibit  No.  45 J,  Plaintiff's  (Missing) 4950 

Exhibit  No.  45K,  Plaintiff's  (Receiver's  Re- 
ceipt No.  2063,  Dated  September  5,  1902)  .  .4950 

Exhibit  No.  45L,  Plaintiff's  (Final  Certificate 

No.  2063,  Dated  September  5,  1902) 4950 

Exhibit  No.  45M,  Plaintiff's  (Deed  from 
Walter  L.  Harrison  to  A.  E.  Palmer,  Dated 
September  12,   1902) 4950 

Exhibit  No.  46A,  Plaintiff's  (Sworn  Statement 
No.  557  of  Edward  H.  Starn,  Dated  Sep- 
tember 6,  1902) 4950 

Exhibit  No.  46B,  Plaintiff's  (Testimony  of 
Edward  H.  Starn  on  Final  Proof,  Dated 
December  18,  1902) 4950 

Exhibit  No.  46C,  Plaintiff's  (Answers  of  Ed- 
ward H.  Starn  to  Questions  16,  17  and  18, 
on  Cross-examination,  at  Final  Proof)  .  .  .  .4950 


4^  The  United  States  of  America 

Index.  Paj?e 

Exhibit    No.    46D,    Plaintiff's    (Testimony    of 

Patrick  H.  Downs  on  Final  Proof) 4951 

Exhibit    No.    46E,    Plaintitf's    (Testimony    of 

Aaron  Owenby  on  Final  Proof) 4951 

Exhibit  No.  46F,  Plaintiff's  (Notice  for  Pub- 
lication)     4951 

Exhibit  No.  46G,  Plaintiff's  (Non-mineral  Afd- 

davit)    4951 

Exhibit  No.  4r)H,  Plaintiff's  (Affidayit  of  Pub- 
lication)     4951 

Exhibit  No.  461,  Plaintiff's  (Receiyer's  Re- 
ceipt No.  221,  Dated  December  18,  1902) .  .  .4951 

Exhibit  No.  46 J,  Plaintiff's  (Final  Certificate 

No.  2221,  Dated  December  18,  1902) 4951 

Exhibit  No.  46K,  Plaintiff's  (Deed  from  Ed- 
ward H.  S'tarn  and  Mary  Starn  to  Horace 
S.  Rand,  Dated  February  18,  1903) 4951 

Exhibit  No.  47A,  Plaintiff's  (Sworn  Statement 
No. of  Elizabeth  Schmelzel,  Dated  Oc- 
tober 3,   1902) 4952 

Exhibit  No.  47B,  Plaintiff's  (Testimony  of 
Elizabeth  Sclmielzel  on  Final  Proof,  Dated 
February  16,   1903) 4952 

Exhibit  No.  47C,  Plaintiff's  (Answers  Giyen 
by  Elizabeth  Schmelzel  to  Q^uestions  16,  17 
and  18,  on  Cross-examination,  at  Final 
Proof)    4952 

Exhibit  No.  47D,  Plaintiff's  (Notice  for  Pub- 
lication)     4952 

Exhibit  No.  47E,  Plaintiff's  (Non-mineral  Affi- 

dayit)    4952 


vs.  The  Barber  Lumber  Compmifj.  4'5 

Index.  Page 

Exhibit   No.   47F,    Plaintiff's  (Receiver's   Re- 
ceipt No.  2306,  Dated  February  16,  1903) .  .4952 
Exhibit  No.  47G,  Plaintiff's  (Final  Certificate 

No.  2306,  Dated  February  16,  1903) 4953 

Exhibit  No.  47H,  Plaintiff's  (Deed  from  Henry' 
A.   Schmclzel   and  Elizabeth   Schmelzel  to 
Horace  S.  Rand,  Dated  February  25, 1903)  .4953 

Exhibit  No.  48A,  Plaintiff's  (Sworn  Statement 
No.  559  of  Mrs.  Mary  Stam,  Dated  Septem- 
ber 6,  1902) 4953 

Exhibit  No.  48B,  Plaintiff's  (Testimony  of  Mary 
Starn  on  Final  Proof,  Dated  December  18, 
1902)   4953 

Exhibit  No.  48C,  Plaintiff's  (Answers  Given  by 
Mary  Stam  to  Questions  16,  17  and  18,  on 
Cross-examination,  at  Final  Proof) 4953 

Exhibit    No.    48D,    Plaintiff's    (Testimony    of 

Aaron  W.  Ownbey  on  Final  Proof) 4953 

Exhibit  No.  48E,  Plaintiff's  (Testimony  of  Pat- 
rick H.  Downs,  on  Final  Proof) 4954 

Exhibit  No.  48F,  Plaintiff's  (Missing) 4954 

Exhibit  No.  4SG,  Plaintiff's  (Non-mineral  Affi- 
davit)     4954 

Exhibit  No.  48H,  Plaintiff's  (Notice  for  Publi- 
cation)     4954 

Exhibit  No.  48  I,  Plaintiff's  (Affidavit  of  Publi- 
cation)     4954 

Exhibit  No.  48J,  Plaintiff's  (Receiver's  Receipt 

No.  2222,  Dated  December  18,  1902) 4954 


4"6  The  United  States  of  America 

Index.  Page 

Exhibit  No.  48K,  Plaintiff's  (Final  Certificate 

No.  2222,  Dated  December  18,  1902) 4954 

Exhibit  No.  49A,  Plaintiff's  (Sworn  Statement 
No.  635,  of  Arietta  H.  Stahl,  Filed  Septem- 
.  ber  29,  1902) .4954 

Exhibit  No.  49B,  Plaintiff's  (Testimony  of 
Arietta  H.  Stahl  at  Final  Proof,  Dated 
March  17,  1903) 4954 

Exhibit  No.  49C,  Plaintiff's  (Answers  Given  by 
Arietta  H.  Stahl  to  Questions  16,  17  and  18 
on  Cross-examination,  at  Final  Proof) .  . .  .4955 

Exhibit  No.  49D,  Plaintiff's  (Affidavit  of  Arietta 

H.   Stahl)    ....4955 

Exhibit  No.  49E,  Plaintiff's  (Missing) 4957 

Exhibit  No.  49F,  Plaintiff's  (Testimony  of  Will- 
iam H.  Martin  at  Final  Proof) 4957 

Exhibit  No.  49G,  Plaintiff's  (Cross-examination 

of  William  H.  Martin  on  Final  Proof) 4957 

Exhibit  No.  49H,  Plaintiff's  (Cross-examination 

of  Henrietta  B.  Martin  on  Final  Proof) .  .  .4957 

Exhibit  No.  49  I,  Plaintiff's  (Testimony  of  Hen- 
rietta B.  Martin  on  Final  Proof) 4957 

Exhibit  No.  49 J,.  Plaintiff's  (Notice  for  Publi- 
cation)     4957 

Exhibit  No.  49K,  Plaintiff's  (Non-mineral  Af- 
fidavit)     4957 

Exhibit  No.  49L,  Plaintiff's  (Affidavit  of  Pub- 
lication)     4957 

Exhibit  No.  49M,  Plaintiff's  (Receiver's  Receipt 

No.  2344,  Dated  March  17,  1903) 4957 


vs.  The  Barber  Lumber  Companij.  47 

Index.  Page 

Exhibit  No.  49N,  Plaintiff's  (Final  Certificate 

No.  2344,  Dated  March  17,  1903) 4957 

Exhibit  No.  49  O,  Plaintiff's  (Deed  from  Arietta 
H.  Stahl  and  Benjamin  F.  Stahl  to  Horace 
S.  Rand,  Dated  March  25,  1903) 4957 

Exhibit  No.  50A,  Plaintiff's  (Sworn  Statement 
No.  634  of  Benjamin  E.  Stahl,  Dated  Sep- 
tember 29,  1902) 4958 

Exhibit  No.  50B,  Plaintiff's  (Testimony  of  Ben- 
jamin E.  Stahl  on  Final  Proof,  Dated  March 

17,  1903)    4958 

Exhibit  No.  50C,  Plaintiff's  (Affidavit  of  Ben- 
jamin E.  Stahl)   4958 

Exhibit  No.  50D,  Plaintiff's  (Answers  Given  by 
Benjamin  E.  Stahl  to  Questions  16,  17  and 

18,  on  Cross-examination,  at  Final  Proof)  .4958 
Exhibit  No.  50E,  Plaintiff's  (Testimony  of  Hen- 
rietta B.  Martin  on  Final  Proof) 4958 

Exhibit  No.  50F,  Plaintiff's  (Cross-examination 

of  Henrietta  B.  Martin  on  Final  Proof)  .  .4958 

Exhibit  No.  50G,  Plaintiff's  (Testimony  of  Will- 
iam H.  Martin  on  Final  Proof) '. .  .  .4959 

Exhibit  No.  50H,  Plaintiff's  (Cross-examination 

of  William  H.  Martin  on  Final  Proof)  ....  4959 

Exhibit  No.  501,  Plaintiff's  (Non-mineral  Affi- 
davit)     4959 

Exhibit  No.  50J,  Plaintiff's  (Notice  for  Publi- 
cation)     4959 

Exhibit  No.  50K,  Plaintiff's  (Affidavit  of  Publi- 
cation)     4959 


4'8  The  United  States  of  America 

Index.  Page 

Exhibit  No.  50L,  Plaintiff's  (Receiver's  Receipt 

No.  2345,  March  17,  1903) 4959 

Exhibit  No.  50M,  Plaintiif's  (Final  Certificate 

No.  2345,  Dated  March  17,  1903) 4959 

Exhibit  No.  51  A,  Plaintiff's  (Sworn  Statement 
No.  624  of  Mrs.  Emma  Bilderback,  Dated 
September  24,  1902) 4959 

Exhibit  No.  51B,  Plaintiff's  (Notice  for  Publi- 
cation)     4959 

Exhibit  No.  51C,  Plaintiff's  (Non-mineral  Affi- 
davit)     4960 

Exhibit  No.  51D,  Plaintiff's  (Testimony  of  Mrs. 
Emma  Bilderback  on  Final  Proof,  Dated 
January  20,  1903) 4960 

Exhibit  No.  51E,  Plaintiff's  (Answers  Given  by 
Mrs.  Emma  Bilderback  to  Questions  16,  17 
and  18,  on  Cross-examination,  at  Final 
•Proof)    4960 

Exhibit  No.  51F,  Plaintiff's  (Testimony  of  John 

I.  Wells  on  Final  Proof) 4960 

Exhibit  No.  51G,  Plaintiff's  (Cross-examination 

of  John  I.  Wells  on  Final  Proof) 4960 

Exhibit  No.  51H,  Plaintiff's  (Receiver's  Receipt 

No.  2283,  Dated  January  28th) 4960 

Exhibit  No.  51 1,  Plaintiff's  (Final  Certificate 

No.  2283,  Dated  January  28,  1903) 4960 

Exhibit  No.  51  J,  Plaintiff's  (Deed  from  Mrs. 
Emma  Bilderback  and  George  Bilderback  to 
Horace  S.  Rand,  Dated  February  12, 1903)  .4960 

Exhibit  No.  51K,  Plaintiff's  (Cross-examination 

of  William  F.  Noble  at  Final  Proof) 4961 


vs.  The  Barber  Lumber  Company.  4'9 

Index.  Page 

Exhibit  No.  51L,  Plaintiff's  (Testimony  of  Will- 
iam F.  Noble  at  Final  Proof) 4961 

Exhibit  No.  51M,  Plaintiff's  (Missing) 4961 

Exhibit  No.  51N,  Plaintiff's  (Affidavit  of  Publi- 
cation)     4961 

Exhibit  No.  51  O,  Plaintiff's  (Affidavit  of  Pub- 
lication)     4961 

Exhibit  No.  52A,  Plaintiff's  (Sworn  Statement 
No.  655  of  Pearl  I.  Nusbaum,  Dated  Octo- 
ber 7,  1902) 4961 

Exhibit  No.  52B,  Plaintiff's  (Testimony  of  Pat- 
rick H.  Dov^ns  on  Final  Proof) 4961 

Exhibit  No.  52C,  Plaintiff's  (Cross-examination 

of  Patrick  H.  Downs  on  Final  Proof) 4961 

Exhibit  No.  52D,  Plaintiff's  (Testimony  of  Pearl 
I.  Nusbaum  on  Final  Proof,  Dated  Feb- 
ruary 14,  1903) 4961 

Exhibit  No.  52E,  Plaintiff's  (Answers  Given  by 
Pearl  T.  Nusbaum  to  Questions  16,  17  and 
18,  on  Cross-examination,  at  Final  Proof)  .4962 

Exhibit  No.  52F,  Plaintiff's  (Receiver's  Re- 
ceipt No.  2305,  Dated  February  14,  1903) .  .4962 

Exhibit  No.  52G,  Plaintiff's  (Final  Certifi- 
cate No.  2305,  Dated  February  14,  1903)  .  .  .4962 

Exhibit  No.  52H,  Plaintiff's  (Deed  from  Pearl 
I.  Nusbaum  and  Jacob  V.  Nusbaum  to  Hor- 
ace S.  Rand,  Dated  February  16,  1903) .  .  .  .4962 

Exhibit  No.  52  I,  Plaintiff's  (Affidavit  of  Pub- 
lication)     4962 

Exhibit  No.  52 J,  Plaintiff's  (Non-mineral  Affi- 
davit)     4962 


50  The  United  States  of  America 

Index.  Page 

Exhibit  No.  52K,  Plaintiff's  (Missing) 4962 

Exhibit  No.  52L,  Plaintiff's  (Cross-examination 

of  Hariy  K.  Eagleson  on  Final  Proof)  .  . .  .4963 

Exhibit   No.    52M,    Plaintiff's    (Testimony    of 

Harry  K.  Eagleson  on  Final  Proof) 4963 

Exhibit  No.  52N,  Plaintiff's  (Notice  for  Publi- 
cation)     4963 

Exhibit  No.  53A,  Plaintiff's  (Sworn  Statement 
No. of  Jacob  V.  Nusbaum,  Dated  Sep- 
tember 19,  1902) 4963 

Exhibit  No.  53B,  Plaintiff's  (Notice  for  Publi- 
cation)     4963 

Exhibit  No.  53C,  Plaintiff's  (Non-mineral  Affi- 
davit)     4963 

Exhibit  No.  53D,  Plaintiff's  (Testimony  of  Ja- 
cob V.  Nusbaum  on  Final  Proof,  Dated 
January  21,    1903) 4963 

Exhibit  No.  53E,  Plaintiff's  (Answers  Given  by 
Jacob  V.  Nusbaum  to  Questions  16,  17  and 
18,  on  Cross-examination,  at  Final  Proof)  .4964 

Exhibit  No.  53F,  Plaintiff's  (Receiver's  Receipt 

No.  2272,  Dated  January  21,  1903) .4964 

Exhibit  No.  53G,  Plaintiff's  (Final  Certificate 

No.  2272,  Dated  January  21,  1903) 4964 

Exhibit  No.  53H,  Plaintiff's  (Cross-examination 

of  Benjamin  C.  Eagleson  on  Final  Proof)  .4964 

Exhibit  No.  53  I,  Plaintiff's  (Testimony  of  Ben- 
jamin C.  Eagleson  on  Final  Proof) 4964 

Exhibit  No.  53 J,  Plaintiff's  (Cross-examination 

of  Emerson  S.  Sensenig  on  Final  Proof) .  .4964 


vs.  The  Barber  Luynher  Compaujj.  51 

Index.  Page 

Exhibit  No.  53K,  Plaintiff's  (Testimony  of  Em- 
erson S.  Sensenig  on  Final  Proof) 4964 

Exhibit  No.  53L,  Plaintiff's  (Affidavit  of  Publi- 
cation)     4964 

Exhibit  No.  54'A,  Plaintiff's  (Sworn  Statement 
No.  of  John  A.  Yoimgkin,  Dated  Au- 
gust 29,  1902) 4965 

Exhibit  No.  54B,  Plaintiff's  (Notice  for  Publi- 
cation)     4965 

Exhibit  No.  54C,  Plaintiff's  (Non-mineral  Affi- 
davit)     4965 

Exhibit  No.  .54D,  Plaintiff's  (Testimony  of  John 
A.  Youngkin  at  Final  Proof,  Dated  Decem- 
ber 3,  1902) 4965 

Exhibit  No.  54E,  Plaintiff's  (Answers  Given  by 
John  A.  Youngkin  to  Questions  16,  17  and 
18,  on  Cross-examination,  at  Final  Proof)  .4965 

Exhibit  N0..54F,  Plaintiff's  (Testimony  of  Elof 

Anderson  at  Final  Proof) 4965 

Exhibit  No.  54G,  Plaintiff's  (Testimony  of  Will- 
iam H.  Gibberd  at  Final  Proof) 4966 

Exhibit  No.  54H,  Plaintiff's  (Receiver's  Receipt 

No.  2186,  Dated  December  3,  1902) 4966 

Exhibit  No.  541,  Plaintiff's  (Final  Certificate 

No.  2186,  Dated  December  3,  1902) 4966 

Exhibit  No.  54J,  Plaintiff's  (Deed  from  John 
A.  Youngkin  to  Horace  S.  Rand,  Dated 
February  12,  1903) 4966 

Exhibit  No.  54K,  Plaintiff's  (Affidavit  of  Publi- 
cation)     4966 

Exhibit  No.  55 A,  Plaintiff's  (Sworn  Statement 


52  The  United  States  of  America 

Index.                                Page 
No,  657  of  Caroline  Alexander,  Dated  Octo- 
ber 7,  1902) 4966 

Exhibit  No.  55B,  Plaintiff's  (Notice  for  Publi- 
cation)     4966 

Exhibit  No.  55C,  Plaintiff's  (Non-mineral  Affi- 
davit)     4967 

Exhibit  No.  55D,  Plaintiff's  (Testimony  of  Caro- 
line Alexander  on  Final  Proof,  Dated  Feb- 
ruary 12,  1903) 4967 

Exliibit  No.  55E,  Plaintiff's  (Answers  Given  by 
Caroline  Alexander  to  Questions  16,  17  and 
18,  on  Cross-examination,  at  Final  Proof)  .4967 

Exhibit  No.  55F,  Plaintiff's  (Eeceiver's  Receipt 

No.  2300,  Dated  February  12,  1903) 4967 

Exhibit  No.  55G,  Plaintiff's  (Final  Certificate 

No.  2300,  Dated  February  12,  1903) 4967 

Exhibit  No.  55H,  Plaintiff's  (Deed  from  Caro- 
line Alexander  to  Horace  S.  Rand,  Dated 
February  16,  1903) 4967 

Exhibit  No.  56A,  Plaintiff's  (Sworn  Statement 
No.  622,  of  George  Bayhouse,  Dated  Sep- 
tember 24,  1902) 4968 

Exhibit  No.  56B,  Plaintiff's  (Testimony  of 
George  Bayhouse  at  Final  Proof,  Dated 
March  13,  1903) 4968 

Exhibit  No.  56C,  Plaintiff's  (Answers  Given  by 
George  Bayhouse  to  Questions  16,  17  and 
18,  on  Cross-examination,  at  Final  Proof)  .  4968 

Exhibit    No.    56D,    Plaintiff's    (Testimony    of 

George  W.  Butler  on  Final  Proof) 4968 


vs.  The  Barber  Lumber  Company.  53 

Index.  Page 

Exhibit  No.  56E,  Plaintiff's  (Cross-examination 

of  George  W.  Butler  on  Final  Proof) 4968 

Exhibit  No.  56F,  Plaintiff's  (Testimony  of  Pat- 
rick H.  Downs  on  Final  Proof) 4968 

Exhibit  No.  56G,  Plaintiff's  (Cross-examination 

of  Patrick  H.  Downs  on  Final  Proof) .  .  .  .4968 

Exhibit  No.  56H,  Plaintiff's  (Notice  for  Publi- 
cation)     4968 

Exhibit  No.  561,  Plaintiff's  (Non-mineral  Affi- 
davit)     4968 

Exhibit  No.  56 J,  Plaintiff's  (Affidavit  of  Publi- 
cation)   4969 

Exhibit  No.  56K,  Plaintiff's  (Receiver's  Receipt 

No.  2339,  Dated  March  13,  1903) 4969 

Exhibit  No.  56L,  Plaintiff's  (Final  Certificate 

No.  2339,  March  13,  1903) 4969 

Exhibit  No.  56M,  Plaintiff's  (Deed  from  George 
Bayhouse  to  Horace  S.  Rand,  Dated  March 
24,1903) 4969 

Exhibit  No.  57A,  Plaintiff's  (Sworn  Statement 
No.  621,  of  Frank  Bayhouse,  Dated  Septem- 
ber 24, 1902) 4969 

Exhibit  No.  57B,  Plaintiff's  (Notice  for  Publica- 
tion)  4969 

Exhibit  No.  57C,  Plaintiff's  (Non-mineral  Affi- 
davit)   4969 

Exhibit  No.  57D,  Plaintiff's  (Testimony  of 
Frank  Bayhouse  at  Final  Proof,  Dated 
February  5,  1903) 4970 

Exhibit  No.  57E,  Plaintiff's  (Answers  Given  by 
Frank  Bayhouse  to  Questions  16,  17  and 


54  The  United  States  of  America 

Index.  Page 

18,  on  Cross-examination,  at  Final  Proof)  .  4970 

Exhibit  No.  57F,  Plaintiff's  (Testimony  of  John 

I.  Wells  at  Final  Proof)  . 4970 

Exhibit  No.  57G,  Plaintiff's  (Cross-examination 

of  John  I.  Wells  at  Final  Proof) 4970 

Exhibit  No.  57H,  Plaintiff's  (Receiver's  Re- 
ceipt No.  2291,  Dated  February  5,  1903) .  .  .4970 

Exhibit  No.  57  I,  Plaintiff's  (Final  Certificate 

No.  2291,  Dated  February  5,  1903) 4970 

Exhibit  No.  57 J,  Plaintiff's  (Deed  from  Frank 
Bayhouse  to  Horace  S.  Rand,  Dated  Feb- 
ruary 17,  1903) 4970 

Exhibit  No.  57K,  Plaintiff's  (Affidavit  of  Publi- 
cation)  4971 

Exhibit  No.  57L,  Plaintiff's  (Cross-examination 
of  George  W.  Butler  on  Final  Proof) 4971 

Exhibit    No.    57M,    Plaintiff's    (Testimony    of 

George  W.  Butler  on  Final  Proof) 4971 

Exhibit  No.  57N,  Plaintiff's  (Affidavit  of  Frank 
Bayhouse  in  re  Postponement  Date  of  Final 
Proof) 4971 

Exhibit  No.  58A,  Plaintiff's  (Sworn  Statement 
No.  390  of  John  G.  McDonald,  Dated  May 
14,1902)  4971 

Exhibit  No.  58B,  Plaintiff's  (Non-mineral  Affi- 
davit)  4971 

Exhibit  No.  58C,  Plaintiff's  (Notice  for  Publica- 
tion)  4971 

Exhibit  No.  58D,  Plaintiff's  (Testimony  of  John 
G.  McDonald  at  Final  Proof,  Dated  August 
7,1902) 4971 


vs.  The  Barber  Lumber  Company.  55 

Index.  Page 

Exhibit  No.  58E,  Plaintiff's  (Answers  Given  by 
George  G.  McDonald  to  Questions  16,  17 
and  18,  on  Cross-examination,  at  Final 
Proof) 4972 

Exhibit  No.  58F,  Plaintiff's  (Testimony  of  Pat- 
rick H.  Downs  at  Final  Proof) 4972 

Exhibit  No.  58G,  Plaintiff's  (Receiver's  Receipt 

No.  2014,  Dated  August  7, 1902) 4972 

Exhibit  No.  58H,  Plaintiff's  (Final  Certificate 

No.  2014,  Dated  August  7,  1902) 4972 

Exhibit  No.  581,  Plaintiff's  (Deed  from  John 
G.  McDonald  to  A.  E.  Palmer,  Dated  Au- 
gust 9,  1902) 4972 

Exhibit  No.  58 J,  Plaintiff's  (Testimony  of  H.  T. 

James  at  Final  Proof)  4972 

Exhibit  No.  59A,  Plaintiff's  (Sworn  Statement 
No.  257  of  Lewis  L.  Folsom,  Dated  and 
Filed  October  30,  1901) 4972 

Exhibit  No.  59B,  Plaintiff"s  (Testimony  of 
Lewis  L.  Folsom  at  Final  Proof,  Dated  Jan- 
uary 22,  1902) 4973 

Exhibit  No.  59C,  Plaintiff's  (Answers  Given  by 
Lewis  L.  Folsom  to  Questions  16,  17  and  18, 
on  Cross-examination  at  Final  Proof) ....  4973 

Exhibit  No.  59D,  Plaintiff's  (Testimony  of  Pat- 
rick H.  Downs  on  Final  Proof) 4973 

Exhibit  No.  59E,  Plaintiff's  (Cross-examination 

of  Patrick  H.  Downs  on  Final  Proof) 4973 

Exhibit  No.  59F,  Plaintiff's  (Receiver's  Re- 
ceipt No.  1974,  Dated  July  25,  1902) 4973 

Exhibit  No.  59G,  Plaintiff's  (Final  Certificate 


56  The  United  States  of  America 

Index.                               Page 
No.  1974,  Dated  July  25,  1902) 4973 

Exhibit  No.  59H,  Plaintiff's  (Cross-examination 

of  Wm.  W.  Abrams  on  Final  Proof) 4973 

Exhibit  No.  59  I,  Plaintiff's  (Testimony  of  Wm. 

W.  Abrams  on  Final  Proof) 4974 

Exhibit  No.  59 J,  Plaintiff's  (Patent  to  Lewis  L. 
Folsom,  Dated  February  1,  1904,  for  Land 
Described  in  Exliibit  No.  59A) 4974 

Exhibit  No.  59K,  Plaintiff's  (Deed  from  Lems 
L.  Folsom  to  A.  E.  Palmer,  Dated  June  23, 
1903) 4974 

Exhibit  No.  60A,  Plaintiff's  (Sworn  Statement 
No. of  Susie  A.  Youngkin,  Dated  Sep- 
tember 8,  1902) 4974 

Exhibit  No.  GOB,  Plaintiff's  (Non-mineral  Affi- 
davit)  4974 

Exhibit  No.  60C,  Plaintiff's  (Notice  for  Publica- 
tion)   4974 

Exhibit  No.  60—,  Plaintiff's  (Notice  for  Re- 
publication)   4974 

Exhibit  No.  60D,  Plaintiff's  (Testimony  of  Su- 
sie A.  Youngkin  on  Final  Proof,  Dated 
March  24,  1903) 4975 

Exhibit  No.  60E,  Plaintiff's  (Answers  Given  by 
Susie  A.  Youngkin  to  Questions  16,  17  and 
18,  on  Cross-examination  at  Final  Proof)  .  .4975 

Exhibit  No.  60F,  Plaintiff's  (Receiver's  Re- 
ceipt No.  2358,  Dated  March  24,  1903) 4975 

Exliibit  No.  60G,  Plaintiff's  (Final  Certificate 

No.  2358,  Dated  March  24,  1903) 4975 

Exhibit  No.  60H,  Plaintiff's  (Deed  from  Susie 


vs.  The  Barher  Lumber  Company.  57 

Index.                                Page 
A.  Youngkin  and  John  A.  Youngkin  to  Hor- 
ace S.  Rand,  Dated  March  28,  1903) 4975 

Exhibit  No.  61A,  Plaintiff's  (Sworn  Statement 
No.  1515  of  Edward  J.  Phelps,  Dated  March 
6,  1905) 4976 

Exliibit  No.  61B,  Plaintiff's  (Testimony  of  Ed- 
ward J.  Phelps  at  Final  Proof,  Dated  May 
13,  1905) 4976 

Exhibit  No.  61C,  Plaintiff's  (Answ^ers  Given  by 
Edward  J.  Phelps  to  Questions  16,  17  and 
18,  on  Cross-examination,  at  Final  Proof)  .4976 

Exhibit  No.  61D,  Plaintiff's  (Cross-examination 

of  Harry  Fisher  at  Final  Proof) 4976 

Exhibit    No.    61E,    Plaintiff's    (Testimony    of 

Harry  Fisher  at  Final  Proof) 4976 

Exhibit  No.  61F,  Plaintiff's  (Cross-examination 

of  Thomas  B.  Martin  at  Final  Proof) 4976 

Exhibit    No.    61G,    Plaintiff's    (Testimony    of 

Thomas  B.  Martin  at  Final  Proof) 4976 

Exhibit  No.  61H,  Plaintiff's  (Notice  for  Publi- 
cation)   4977 

Exhibit  No.  61 1,  Plaintiff's  (Non-mineral  Affi- 
davit)  4977 

Exhibit  No.  61J,  Plaintiff's  (Affidavit  of  Publi- 
cation)   4977 

Exhibit  No.  61K,  Plaintiff's  (Order  of  Register 

Continuing  Date  of  Proof) 4977 

Exhibit  No.  61L,  Plaintiff's  (Receiver's  Receipt 
,    No.  3334,  Dated  May  13,  1905) 4977 

Exhibit  No.  61M,  Plaintiff's  (Final  Certificate 

No.  3334,  Dated  May  13,  1905) 4977 

Exhibit  No.  62A,  Plaintiff's  (Sworn  Statement 


58  The  United  States  of  America 

Index.                                Page 
No.  347  of  Charley  Patterson,  Dated  March 
28,  1902) 4977 

Exhibit  No.  62B,  Plaintiff's  (Answers  Given  by 
Charley  Patterson  to  Questions  16,  17  and 
18,  on  Cross-examination,  at  Final  Proof)  .  .4977 

Exhibit  No.  62C,  Plaintiff's  (Testimony  of 
Charle}^  Patterson  at  Final  Proof,  Dated 
June  24,  1902) 4978 

Exhibit  No.  62D,  Plaintiff's  (Cross-examination 

of  Wm.  H.  Lewin  at  Final  Proof) 4978 

Exhibit  No.  62E,  Plaintiff's  (Testimony  of  Wm. 

H.  Lewin  at  Final  Proof) 4978 

Exhibit  No.  62P,  Plaintiff's  (Cross-examination 

of  Edward  E.  Butler  at  Final  Proof) 4978 

Exhibit  No.  62G,  Plaintiff's  (Testimony  of  Ed- 
ward E.  Butler  at  Final  Proof) 4978 

Exhibit  No.  62H,  Plaintiff's  (Non-mineral  Affi- 
davit)  4978 

Exhibit  No.  621,  Plaintiff's  (Notice  for  Publi- 
cation)  4978 

Exhibit  No.  62J,  Plaintiff's  (Final  Certificate 
No.  1890,  Dated  June  24,  1902) 4978 

Exhibit  No.  62K,  Plaintiff's  (Receiver's  Re- 
ceipt, No.  1890,  Dated  June  24, 1902) 4978 

Exhibit  No.  62L,  Plaintiff's  (Deed  from  Charley 
Patterson  to  A.  E.  Palmer,  Dated  March  27, 
1903) 4978 

Exhibit   No.  63B,  Plaintiff's    (Sworn    Statement 
No.  606  of  Harry  K.  Eagleson,  Dated  Sep- 
tember 19,  1902) 4979 

Exhibit  No.  63A,  Plaintiff's  (Affidavit  of  Harry 


vs.  The  Barber  Lumber  Company.  59 
Index.                                Page 
K.  Eagleson  in  re  Postponement  of  Proof)  .4979 
Exhibit  No.  63C,  Plaintiff's  (Non-mineral  Affi- 
davit)  4980 

Exhibit    No.    63D,    Plaintiff's    (Testimony    of 
Harry  K.  Eagleson  at  Final  Proof,  Dated 

January  29,  1903) 4980 

Exhibit  No.  63E,  Plaintiff's  (Answers  of  Harry 
K.  Eagleson  to  Questions  16,  17  and  18,  on 

Cross-examination,  at  Final  Proof) 4980 

Exhibit  No.  63F,  Plaintiff's  (Notice  for  Publica- 
tion)   4980 

Exhibit  No.  63G,  Plaintiff's  (Receiver's  Receipt 

No.  2289,  Dated  January  29,  1903) 4980 

Exhibit  No.  63H,  Plaintiff's  (Final  Certificate 

No.  2289,  Dated  January  29, 1903) 4980 

Exhibit  No.  63  I,  Plaintiff's  (Deed  from  Harry 
K.  Eagleson  and  Helen  E.  Eagleson  to  Hor- 
ace S.  Rand,  Dated  February  16,  1903) .  .  .  .4980 
Exhibit  No.  63 J,  Plaintiff's  (Affidavit  of  Publi- 
cation)   4981 

Exhibit  No.  63K,  Plaintiff's  (Testimony  of  Em- 
erson S.  Sensenig  at  Final  Proof) 4981 

Exhibit  No.  63L,  Plaintiff's  (Cross-examination 

of  Emerson  S.  Sensenig  at  Final  Proof)  .  .  .4981 
Exhibit    No.    63M,    Plaintiff's    (Testimony    of 

Jacob  V.  Nusbaum  at  Final  Proof) 4981 

Exhibit  No.  63N,  Plaintiff's  (Cross-examination 

of  Jacob  V.  Nusbaum  at  Final  Proof) .   .  .  .4981 
Exhibit   No.    63  0,    Plaintiff's    (Patent   Dated 

March  24,  1904,  to  Harry  K.  Eagleson) .  .  .  .4981 
Exhibit  No.  64A,  Plaintiff's  (Sworn  Statement 


60  The  United  States  of  America 

Index,                                Page 
No.  585  of  Alfred  Bayhouse,  Dated  Septem- 
ber 15,  1902)  4981 

Exhibit  Xo.  61B,  Plaintiff's  (Testimony  of  Al- 
fred Bayhouse  on  Final  Proof,  Dated  Jan- 
uary 19,  1903) 4982 

Exhibit  No.  64C,  Plaintiff's  (Answers  Given  by 
Alfred  Bayhouse  to  Questions  16,  17  and  18, 
on  Cross-examination  at  Final  Proof) 4982 

Exhibit    No.    64D,    Plaintiff's    (Testimony    of 

George  T.  Ellis  at  Final  Proof) 4982 

Exhibit  No.  64E,  Plaintiff's  (Cross-examination 

of  George  T.  Ellis  at  Final  Proof)  . 4982 

Exhibit    No.    64F,    Plaintiff's    (Testimony    of 

James  F.  Belk  at  Final  Proof) 4982 

Exhibit  No.  64G,  Plaintiff's  (Cross-examination 

of  James  F.  Belk  at  Final  Proof) 4982 

Exhibit  No.  64H,  Plaintiff's  (Affidavit  of  Al- 
fred Ba3^house  in  re  Postponement  of  Final 
Proof)   4982 

Exhibit  No.  641,  Plaintiff's  (Non-mineral  Affi- 
davit)    4983 

Exhibit  No.  64 J,  Plaintiff's  Notice  for  Publica- 
tion)   4983 

Exhibit  No.  64K,  Plaintiff's  (Affidavit  of  Pub- 
lication)   4983 

Exhibit  No.  64L,  Plaintiff's  (Receiver's  Re- 
ceipt No.  2270,  Dated  January  19,  1903)  .  .  .4983 

Exhibit  No.  64M,  Plaintiff's  (Final  Certificate 

No.  2270,  Dated  January  19,  1903) 4983 

Exhibit  No.  64N,  Plaintiff's  (Affidavit  of  Publi- 
cation)    4983 


vs.  The  Barber  Lumber  Company.  61 

Index.  l^agc 

Exbil)it  No.  640,  Plaintiff's  (Deed  from  Alfred 
Ba3- house  to  Horace  S.  Rand,  Dated  Febru- 
ary 12,  1903)  4983 

Exhibit  No.  65A,  Plaintiff's  (Sworn  Statement 
No.  654  of  Mrs.  Helen  E.  Eagleson,  Dated 
October  7,  1902) 4984 

Exhibit  No.  65B,  Plaintiff's  (Notice  for  Publi- 
cation)     4984 

Exhibit  No.  650,  Plaintiff's  (Testimony  of  Mrs. 
Helen  E.  Eagleson  at  Final  Proof,  Dated 
February  12,  1903) 4984 

Exhibit  No.  65D,  Plaintiff's  (Answers  Given  to 
Questions  16,  17  and  18  by  Mrs.  Helen  E. 
Eagleson,  on  Cross-examination  at  Final 
Proof)    4984 

Exhibit  No.  65E,  Plaintiff's  (Non-mineral  Affi- 
davit)     4984 

Exhibit  No.  65F,  Plaintiff's  (Receiver's  Receipt 
No.  2301,  Dated  February  12,  1903) 4985 

Exhibit  No.  65G,  Plaintiff's  (Final  Certificate 

No.  2301,  Dated  February  12,  1903) 4985 

Exhibit  No.  65H,  Plaintiff's  (Affidavit  of  Publi- 
cation)     4985 

Exhibit    No.    651,    Plaintiff's    (Testimony    of 

Walter  Joplin  at  Final  Proof) 4985 

Exhibit  No.  65 J,  Plaintiff's  (Cross-examination 

of  Walter  Joplin  at  Final  Proof) 4985 

Exhibit  No.  65K,  Plaintiff's  (Testimony  of 
Jacob  V.  Nusbaum  at  Final  Proof) 4985 

Exhibit  No.  65L,  Plaintiff's  (Affidavit  of  Publi- 
cation)     4965 


62  The  United  States  of  America 

Index.  Page 

Exhibit  No.  65M,  Plaintiff's  (Cross-examina- 
tion of  Jacob  C.  Nusbaum  at  Final  Proof)  .4985 

Exhibit  No.  65N,  Plaintiff's  (Non-alienation 
Affidavit)     4985 

Exhibit  No.  66A,  Plaintiff's  (Sworn  Statement 
No.  378  of  Susan  N.  Arbuckle,  Dated  May 
3,  1902) 4986 

Exhibit  No.  66B,  Plaintiff's  (Notice  for  Publi- 
cation)     4987 

Exhibit  No.  66C,  Plaintiff's  (Non-mineral  Affi- 
davit)  4987 

Exhibit  No.  66D,  Plaintiff's  (Testimony  of 
Susan  N.  Arbuckle  at  Final  Proof,  Dated 
July  24,  1902) 4987 

Exhibit  No.  66E,  Plaintiff's  (Answers  Given 
by  Susan  N.  Arbuckle  to  Questions  16,  17 
and  18,  on  Cross-examination,  at  Final 
Proof)    4987 

Exhibit    No.    66F,    Plaintiff's    (Testimony    of 

Patrick  H.  Downs  at  Final  Proof) 4987 

Exhibit  No.  66G,  Plaintiff's  (Eeceiver's  Eeceipt 

No.  1968,  Dated  July  24,  1902) 4987 

Exhibit  No.  66H,  Plaintiff's  (Final  Certificate 

No.  1968,  Dated  July  24,  1902) 4987 

Exhibit  No.  661,  Plaintiff's  (Deed  from  Susan 
N.  Arbuckle  et  al  to  A.  E.  Palmer,  Dated 
'March  20,  1903) 4987 

Exhibit    No.    66 J,    Plaintiff's    (Testimony    of 

Henry  T.  James  at  Final  Proof) 4988 

Exhibit    No.    e6K,    Plaintiff's    (Testimony    of 


vs.  The  Barber  Lumber  ConipfO)//.  (>3 

Index.                                Pa^c 
Henry  T.  James  at  Final  Proof) 4988 

Exhibit  Xo.  67 A,  Plaintiff's  (Sworn  Statement 
No.  376  of  Charles  H.  Arbuckle,  Dated  May 
3,  1902) 4988 

Exhibit  Xo.  67B,  Plaintiff's  (Xon-mineral  Affi- 
davit)     4988 

Exliibit  Xo.  61 C,  Plaintiff's  (Notice  for  Publi- 
cation)     4988 

Exhibit  Xo.  67D,  Plaintiff's  (Testimony  of 
Charles  H.  Arbuckle  at  Final  Proof,  Dated 
July  24,  1902) 4988 

Exhibit  Xo.  67E,  Plaintiff's  (Answers  of 
Charles  H.  Arbuckle  to  Questions  16,  17 
and  18,  on  Cross-examination,  at  Final 
Proof)    4989 

Exhibit    Xo.    67F,    Plaintiff's    (Testimony    of 

Patrick  H.  Downs  at  Final  Proof) 4989 

Exhibit  Xo.  67G,  Plaintiff's  (Receiver's  Receipt 

Xo.  1967,  Dated  July  24,  1902) 4989 

Exhibit  Xo.  67H,  Plaintiff's  (Final  Certificate 

Xo.  1967,  Dated  July  24,  1902) 4989 

Exhibit  Xo.  68A,  Plaintiff's  (Xotice  to  Abel  E. 

Hunter)    4989 

Exhibit  Xo.  68B,  Plaintiff's  (Xotice  to  Albert 

P.    Hugent) 4992 

Exhibit  Xo.  68C,  Plaintiff's  (Xotice  to  Arthur 

Anderson)    4993 

Exhibit  Xo.  68D,  Plaintiff's  (Xotice  to  James  T. 

Ball)     4995 

Exhibit  Xo.  68E,  Plaintiff's  (Letter  of  Receiver, 


64  The  United  States  of  America 

Index.                               Page 
Dated  Boise,  Idaho,  August  26,  1903,  Trans- 
mitting Application  of  Harvey  H.   Wells 
for  Rehearing) 4997 

Exhibit  No.  68F,  Plaintiff's  (Letter  of  Receiver, 
Dated  Boise,  Idaho,  August  26, 1903,  Trans- 
mitting Application  of  James  T.  Ball  for 
Rehearing)    4998 

Exhibit  No.  68G,  Plaintiff's  (Copy  of  Letter  of 
C.  R.  Poncia  to  Hon.  Fred  T.  Du  Bois,  and 
Receiver's  Certificate  to  Copy) 4998 

Exhibit  No.  68H,  Plaintiff's  (Decision  of  Regis- 
ter and  Receiver  in  United  States  vs.  Har- 
vey H.  Wells) 5002 

Exhibit  No.  68  I,  Plaintiff's  (Decision  of  Regis- 
ter and  Receiver  in  United  States  vs.  Abel 
Edward  Hunter) 5005 

Exhibit  No.  68J,  Plaintiff's  (Testimony  Taken 
in  re  Suspension  of  Aii:hur  Anderson  et 
al.) 5008 

Exhibit  No.  68K,  Plaintiff's  (Letter  of  Secre- 
tary of  Interior  in  re  Appeal  of  James  T. 
Ball)     5008 

Exhibit  No.  68L,  Plaintiff's  (Letter  of  Secre- 
tary of  Interior  in  re  Appeal  of  Abel  Ed- 
ward Hunter) 5009 

Exhibit  No.  69A,  Plaintiff's  (Testimony  of  Pat- 
rick H.  Downs  at  Final  Proof) 5012 

Exhibit  No.  69B,  Plaintiff's  (Cross-examination 

of  Patrick  H.  Downs  at  Final  Proof) 5013 

Exhibit  No.  69C,  Plaintiff's  (Testimony  of 
Charles  Nelson  at  Final  Proof) .5013 


vs.  The  Barber  Lumber  Company.  ()5 

Index.  Page 

Exhibit  No.  69D,  Plaintiff's  (Cross-examination 

of  Charles  Nelson  at  Final  Proof) 5013 

Exhibit  No.  69E,  Plaintiff's  (Missing) 5013 

Exhibit  No.  69F,  Plaintiff's  (Notice  for  Publica- 
tion)  5013 

Exhibit  No.  69G,  Plaintiff's  (Affidavit  of  Pub- 
lication)  5013 

Exhibit  No.  69H,  Plaintiff's  (Deed  from  Gustav 
A.  Link  and  Mary  Link  to  A.  E.  Palmer, 
Dated  June  19,  1903) 5011 

Exhibit  No.  691,  Plaintiff's  (Patent  Dated  Feb- 
ruary 1,  1904,  to  Gustav  A.  Link) 5011 

Exhibit  No.  69 J,  Plaintiff's  (Sworn  Statement 
No.  263  of  Gustav  A.  Link,  Dated  Novem- 
ber 1,  1901) 5010 

Exhibit  No.  69K,  Plaintiff's  (Testimony  of  Gus- 
tav A.  Link  at  Final  Proof,  Dated  Janu- 
ary 29,  1902) 5010 

Exhibit  No.  69L,  Plaintiff's  (Answers  Given  by 
Gustav  A.  Link  to  Questions  16,  17  and  18, 
on  Cross-examination,  at  Final  Proof) ....  5011 

Exhibit  No.  69M,  Plaintiff's  (Final  Certificate 

No.  1957,  Dated  July  22,  1902) 5011 

Exhibit  No.  69N,  Plaintiff's  (Receiver's  Re- 
ceipt No.  1957,  Dated  July  22,  1902) 5011 

Exhibit  No.  70A,  Plaintiff's   (Patent  to  Mary 

Link,  Dated  February  1,  1904) 5012 

Exhibit  No.  70B,  Plaintiff's  (Sworn  Statement 
No.  264,  of  Mrs.  Mary  Link,  Dated  Novem- 
ber 1,  1901) 5011 

Exhibit  No.  70C,  Plaintiff's  (Answers  Given  by 


66  The  United  States  of  America 

Index.                                Page 
Mary  Link  to  Questions  16,  17  and  18,  on 
Cross-examination,  at  Final  Proof) 5012 

Exhibit  No.  TOD,  Plaintiff's  (Testimony  of  Mary 
Link  at  Final  Proof,  Dated  Januarj^  29, 
1902) 5012 

Exhibit  No.  70E,  Plaintiff's  (Receiver's  Receipt 

No.  2022,  Dated  August  19,  1902) 5012 

Exhibit  No.  70F,  Plaintiff's   (Final  Certificate 

No.  2022,  Dated  August  19,  1902) 5012 

Exhibit  No.  71A,  Plaintiff's  (Sworn  Statement 
No.  586  of  Henry  Bayhouse,  Dated  Sep- 
tember 15,  1902) 5013 

Exhibit  No.  71B,  Plaintiff's  (Testimony  of 
Henry  Baj^house  at  Final  Proof,  Dated 
January  9,  1903) 5013 

Exhibit  No.  71C,  Plaintiff's  (Answers  Given  by 
Henry  Bayhouse  to  Questions  16,  17  and  18, 
on  Cross-examination,  at  Final  Proof) ....  5013 

Exhibit  No.  71D,  Plaintiff's  (Cross-examination 

of  Patrick  H.  Downs  at  Final  Proof) 5014 

Exhibit  No.  71E,  Plaintiff's  (Testimony  of  Pat- 
rick H.  Downs  at  Final  Proof) .5014 

Exhibit  No.  71F,  Plaintiff's  (Notice  for  Publi- 
cation)   5014 

Exhibit  No.  71G,  Plaintiff's  (Non-mineral  Affi- 
davit)  5014 

Exhibit  No.  71H,  Plaintiff's  (Receiver's  Re- 
ceipt No.  2257,  Dated  January  9,  1903) . . .  .5014 

Exhibit  No.  711,  Plaintiff's  (Final  Certificate 

No.  2257,  Dated  January  9,  1903) 5014 

Exhibit  No.  71  J,  Plaintiff's  (Deed  from  Henry 
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Bayhoiise  to  Horace  S.  Rand,  Dated  Feb- 
ruary 12,  1903) 5014 

Exhibit  No.  71K,  Plaintiff's  (Cross-examin- 
ation of  ^ferritt  L.  Twogood  at  Final 
Proof) 5015 

Exhibit  No.  71L,  Plaintiff's  (Testimony  of  Mer- 

rit  L.  Twogood  at  Final  Proof) 5015 

Exhibit  No.  71M,  Plaintiff's  (Affidavit  of  Pub- 
lication)   5015 

Exhibit  No.  71N,  Plaintiff's  (Affidavit  of  Pub- 
lication)   5015 

Exhibit  No.  72A,  Plaintiff's  (Sworn  Statement 
No.  540,  of  Jackson  Ownbey,  Dated  Au- 
gust 30,  1902) 5015 

Exhibit  No.  72B,  Plaintiff's  (Notice  for  Pub- 
lication)   5015 

Exhibit  No.  720,  Plaintiff's  (Non-mineral  Affi- 
davit)  5015 

Exhibit  No.  72D,  Plaintiff's  (Testimony  of  Jack- 
son Ownbey  at  Final  Proof,  Dated  Decem- 
ber 11,  1902) 5015 

Exhibit  No.  72E.  Plaintiff's  (Answers  on  Cross- 
examination  Given  by  Jackson  Ownbey,  to 
Questions  16,  17  and  18,  on  Final  Proof)  .  .5015 

Exhibit  No.  72F,  Plaintiff's  (Testimony  of  Pat- 
rick Downs  on  Final  Proof) 5016 

Exhibit  No.  72G,  Plaintiff's  (Receiver's  Re- 
ceipt No.  2209,  Dated  December  11,  1902)  .  .5016 

Exhibit  No.  72H,  Plaintiff's  (Final  Certificate 

No.  2209,  Dated  December  11,  1902) 5016 

Exhibit  No.  721,  Plaintiff's  (Deed  from  Jack- 
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son  Ownbey  to  Horace  S.  Rand,  Dated  Feb- 
ruary 9,  1903) 5016 

Exhibit  No.  73A,  Plaintiff's  (Sworn  Statement 
No.  541  of  Mary  E.  Ownbey,  Dated  August 

30,  1902) 5016 

Exhibit  No.  73B,  Plaintiff's  (Notice  for  Publi- 
cation)  5016 

Exhibit  No.  73C,  Plaintiff's  (Non-mineral  Affi- 
davit)  5017 

Exhibit    No.    73D,    Plaintiff's    (Testimony    of 
Mary  E.   Ownbey  on  Final  Proof,  Dated 

December  11,  1902) ,  .5017 

Exhibit  No.  73E,  Plaintiff's  (Answers  Given  by 
Mary  E.  Ownbey  to  Questions  16,  17  and  18, 

on  Cross-examination,  at  Final  Proof) 5017 

Exhibit  No.  73F,  Plaintiff's  (Receiver's  Receipt 

No.  2212,  Dated  December  11,  1902) 5017 

Exhibit  No.  73G,  Plaintiff's  (Final  Oertificate 

No.  2212,  Dated  December  11,  1902) 5017 

Exhibit  No.  73H,  Plaintiff's  (Deed  from  Mary 
E.  Ownbey  and  Jackson  Ownbey  to  Horace 

S.  Rand,  Dated  February  9,  1903) 5017 

Exhibit  No.  74rA,  Plaintiff's  (Sworn  Statement 
No.  623  of  Mrs.  Delilah  Bayhouse,  Dated 

September  24,  1902) 5018 

Exhibit  No.  74B,  Plaintiff's  (Testimony  of  Mrs. 
Delilah   Bayhouse   at   Final   Proof,   Dated 

January  28,  1903) 5018 

Exhibit  No.  74C,  Plaintiff's  (Answers  Given  by 
Mrs.  Delilah  Bayhouse  to  Questions  16,  17 
and  18,  on  Cross-examination,  at  Final 
Proof) 5018 
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Exhibit    No.    74D,    Plaintiff's    (Testimony    of 

John  I.  Wells  at  Final  Proof) 5018 

Exhibit  Xo.  T-IE,  Plaintiff's  (Cross-examination 

of  John  I.  Wells  at  Final  Proof) 5018 

Exhibit  Xo.  74F,  Plaintiff's  (Notice  for  Pub- 
lication)   5018 

Exhibit  No.  74G,  Plaintiff's  (Non-mineral  AfB- 

davit) 5019 

Exhibit  No.  74H,  Plaintiff* 's  (Receiver's  Receipt 
No.  2284,  Dated  January  28,  1903) 5019 

Exhibit  No.  741,  Plaintiff's  (Final  Certificate    " 
No.  2284,  Dated  January  28,  1903) 5019 

Exhibit  No.  74 J,  Plaintiff's  (Affidavit  of  Pub- 
lication)   5019 

Exhibit  No.  74K,  Plaintiff's  (Missing) 5019 

Exhibit  No.  74L,  Plaintiff' 's  (Cross-examination 

of  Wm.  F.  Noble  at  Final  Proof) 5019 

Exhibit  No.  74M,  Plaintiff's  (Testimony  of  Wm. 

F.  Noble  at  Final  Proof) 5019 

Exhibit  No.  74N,  Plaintiff's  (Deed  from  Mrs. 
Delilah  Bayhouse  and  Hugo  Bayhouse  to 
Horace  S.  Rand,  Dated  February  12,  1903)  5019 

Exhibit  No.  740,  Plaintiff's  (Patent  Dated  May 

24,  1904,  to  Mrs.  Delilah  Bayhouse) 5019 

Exhibit  No.  75A,  Plaintiff' 's  (Sworn  Statement 
No.  645  of  Sonora  A.  Joplin,  Dated  October 
2,  1902) 5020 

Exhibit  No.  75B,  Plaintiff's  (Testimony  of 
Sonora  A.  Joplin  on  Final  Proof,  Dated 
March  19,   1903). 5020 
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Exhibit  No.  75C,  Plaintiff's  (Answers  Given  by 

Sonora  A.  Joplin  to  Questions  16,  17  and 

18,  on  Cross-examination  on  Final  Proof) .  .  5020 
Exhibit  No.  75D,  Plaintiff's  (Final  Certificate 

No.  2350,  Dated  March  19,  1903) 5020 

Exhibit  No.  75E,  Plaintiff's  (Receiver's  Receipt 

No.  2350,  Dated  March  19,  1903) 5020 

Exhibit  No.  75F,  Plaintiff' 's  (Deed  from  Sonora 
A.  Joplin  to  Horace  S.  Rand,  Dated  March 
25,  1903) 5020 

Exhibit  No.  75G,  Plaintiff's  (Patent  Dated  Au- 
gust 23d,  1904,  to  Sonora  A.  Joplin) 5021 

Exhibit  No.  76 A,  Plaintiff's  (Sworn  Statement 
No.  613  of  Walter  Joplin,  Dated  Septem- 
ber 23,  1902) 5021 

Exhibit  No.  76B,  Plaintiffs  (Testimony  of 
Walter  Joplin  at  Final  Proof,  Dated  May 
4,1903) 5021 

Exhibit  No.  76C,  Plaintiff's  (Answers  Given  by 
Walter  Joplin  to  Questions  16,  17  and  18, 
on  Cross-examination,  at  Final  Proof) ....  5021 

Exhibit  No.  76D,  Plaintiff' 's  (Receiver's  Receipt 

No.  2405,  Dated  May  4,  1903) 5021 

Exhibit  No.  76E,  Plaintiff's  (Final  Certificate 

No.  2405,  Dated  May  4,  1903) 5022 

Exhibit  No.  76F,  Plaintiff's  (Deed  from  Walter 
Joplin  to  Horace  S.  Rand,  Dated  May  14, 
1903) 5022 

Exhibit  No.  76G,  Plaintiff's  (Affidavit  of  Pub- 
lication)  5022 
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Exhibit  No.  76H,  Plaintiff's  (Notice  for  Pub- 
lication)  5022 

Exhibit  No.  761,  Plaintiff's  (Notice  for  Pub- 
lication)  5022 

Exhibit  No.  76J,  Plaintiff's  (Affidavit  of  Walter 

Joplin) 5022 

Exhibit  No.  76K,  Plaintiff's  (Affidavit  of  Walter 

Joplin) 5022 

Exhibit  No.  76L,  Plaintiff's  (Non-mineral  Affi- 
davit)  5022 

Exhibit  No.  76M,  Plaintiff's  (Cross-examin- 
ation of  Edgar  E.  Bush  at  Final  Proof) .  .  .5022 

Exhibit  No.  76N,  Plaintiff's  (Testimony  of  Ed- 
gar E.  Bush  at  Final  Proof) 5023 

Exhibit  No.  760  (Cross-examination  of  George 

W.  Butler  at  Final  Proof) 5023 

Exhibit    No.    76P,    Plaintiff's    (Testimony    of 

George  W.  Butler  at  Final  Proof) 5023 

Exhibit  No.  76Q,  Plaintiff's  (Patent  Dated  July 
26,  1904,  to  Walter  Joplin) 5023 

Exhibit  No.  77A,  Plaintiff's  (Sworn  Statement 
No.  804,  of  Frank  P.  Weasel,  Dated  April 
,    22,  1903) 5023 

Exhibit  No.  77B,  Plaintiff's  (Notice  for  Pub- 
lication)  5023 

Exhibit  No.  77C,  Plaintiff's  (Non-mineral  Affi- 
davit)  5023 

Exhibit  No.  77D,  Plaintiff's  (Testimony  of 
Frank  T.  Weasel  at  Final  Proof,  Dated 
July  13,  1903) 5023 

Exhibit  No.  77E,  Plaintiff's  (Answers  of  Frank 
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T.  Weasel  to  Questions  16,  17  and  18,  on 
Cross-examination,  at  Final  Proof) 5024 

Exhibit  No.  77F,' Plaintiff's  (Receiver's  Receipt 

Xo.  2460,  Dated  July  13,  1903) 5024 

Exhibit  No.  77G,  Plaintiff's  (Final  Certificate 

No.  2460,  Dated  July  13,  1903) 5024 

Exhibit  No.  77H,  Plaintiff's  (Deed  from  P. 
Weasel  to  Horace  S.  Rand,  Dated  July  31, 
1903) 5024 

Exhibit  No.  771,  Plaintiff's  (Affidavit  of  Pub- 
lication)  5024 

Exhibit  No.  77J,  Plaintiff's  (Cross-examination 

of  George  York  at  Final  Proof) 5024 

Exhibit    No.    77K,    Plaintiff's    (Testimony    of 

George  York  at  Final  Proof) 5024 

Exhibit  No.  77L,  Plaintiff's  (Cross-examination 

of  George  Butler  at  Final  Proof) 5024 

Exhibit    No.    77M,    Plaintiff's    (Testimony    of 

George  Butler  at  Final  Proof) 5025 

Exhibit  No.  77N,  Plaintiff's  (Patent  to  Frank 

P.  Weasel,  Dated  July  26,  1904) 5025 

Exliibit  No.  78A,  Plaintiff's  (Notice  for  Publi- 
cation)     » 5025 

Exhibit  No.  78B,  Plaintiff's  (Non-mineral  Affi- 
davit)     5025 

Exhibit  No.  78C,  Plaintiff's  (Deed  from  Ery  A. 
Wilmot  to  A.  E.  Palmer,  Dated  June  24, 
1903)     5025 

Exhibit  No.  78D,  Plaintiff's  (Certified  Copy  of 

Patent)     5025 

Exhibit  No.  78E,  Plaintiff's  (Patent  to  Ery  A. 
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Wilmot,  Dated  January  28,  1904) 5025 

Exhibit  No.  78F,  Plaintiff's  (Sworn  Statement 
No.  332,  of  Ery  A.  Wilmot  Dated  March 
22,  1902) ; 5025 

Exhibit  No.  78G,  Plaintiff's  (Testimony  of  Ery 
A.  Wilmot  at  Final  Proof,  Dated  June  12, 
1902)     5026 

Exhibit  No.  78H,  Plaintiff's  (Answers  Given  by 
Ery  A.  Wilmot  to  Questions  16,  17  and  18, 
on  Cross-examination,  at  Final  Proof)  ....  5026 

Exhibit  No.  78  I,  Plaintiff's  (Receiver's  Receipt 
No.  1836,  Dated  June  12,  1902) 5026 

Exhibit  No.  78 J,  Plaintiff's  (Final  Certificate 

No.  1836,  Dated  June  12,  1904) 5026 

Exhibit  No.  79A,  Plaintiff's  (Sworn  Statement 
No.  667  of  Jeanette  B.  Cooper,  Dated  Octo- 
ber 17,  1902) 5026 

Exhibit  No.  79B,  Plaintiff's  (Non-mineral  Affi- 
davit)      5026 

Exhibit  No.  79C,  Plaintiff's  (Notice  for  Publi- 
cation)     5027 

Exhibit  No.  79D,  Plaintiff's  (Testimony  of 
Jeanette  B.  Cooper  on  Final  Proof,  Dated 
February  18,  1903) 5027 

Exhibit  No.  79E,  Plaintiff's  (Answers  Given  by 
Jeanette  B.  Cooper,  to  Questions  16,  17  and 
18,  on  Cross-examination  on  Final  Proof) .  5027 

Exhibit  No.  79F,  Plaintiff's  (Testimony  of  John 

I.  Wells  on  Final  Proof) 5027 

Exhibit  No.  79G,  Plaintiff's  (Cross-examination 

of  John  I.  Wells  on  Final  Proof) 5027 
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Exhibit   No.    79H,    Plaintiff's    (Testimony    of 

Patrick  H.  Downs  on  Final  Proof) 5027 

Exhibit  No.  79  I,  Plaintiff's  (Cross-examination 

of  Patrick  H.  Downs  on  Final  Proof) 5027 

Exhibit  No.  79J,  Plaintiff's  (Receiver's  Receipt 
No.  2309,  Dated  February  18,  1903)  ..... .5027 

Exhibit  No.  79K,  Plaintiff's  (Final  Certificate 

No.  2309,  Dated  February  18,  1903) 5028 

Exhibit  No.  79L,  Plaintiff's  (Deed  from  Jean- 
ette  B.  Cooper,  Spinster,  to  Horace  S. 
Rand,  Dated  February  29,  1903) 5028 

Exhibit  No.  79M,  Plaintiff's  (Affidavit  of  Publi- 
cation)     5028 

Exhibit  No.  79N,  Plaintiff's  (Testimony  of 
John  J.  Pawley  at  Final  Proof  of  John  E. 
Hobbs)   5031 

Exhibit  No.  790,  Plaintiff's  (Cross-examina- 
tion of  John  J.  Pawley  at  Final  Proof  of 
John  E.  Hobbs) 5031 

Exhibit  No.  79P,  Plaintiff's  (Affidavit  of  Publi- 
cation)     5031 

Exhibit  No.  79Q,  Plaintiff's  (Testimony  of 
Samuel  E.  Vance  on  Final  Proof  of  John  E. 
Hobbs)   5031 

Exhibit  No.  79R,  Plaintiff's  (Cross-examination 
of  Samuel  E.  Vance  at  Final  Proof  of  John 
E.  Hobbs)   5032 

Exhibit  No.  79S,  Plaintiff's  (Patent  to  Jeanette 

B.  Cooper,  Dated  June  10,  1904) 5028 

Exhibit  No.  80A,  Plaintiff's  (Sworn  Statement 
No.  668  of  Mrs.  Annie  E.  Kempner  Dated 
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October  17,  1902) 5028 

Exhibit  No.  SOB,  Plaintiff's  (Non-mineral  Affi- 
davit)     5028 

Exhibit  No.  80C,  Plaintiff's  (Notice  for  Publi- 
cation)  5028 

Exhibit  No.  80D,  Plaintiff's  (Testimony  of  Mrs. 
Annie  E.  Kempner  on  Final  Proof,  Dated 
February  18,  1903) 5028 

Exhibit  No.  80E,  Plaintiff's  (Answers  Given  by 
Mrs.  Annie  E.  Kempner  to  Questions  16,  17 
and  18,  on  Cross-examination,  at  Final 
Proof)    5029 

Exhibit  No.  80F,  Plaintiff's  (Testimony  of  John 

I.  Wells  on  Final  Proof) 5029 

Exhibit  No.  80G,  Plaintiff's  (Cross-examina- 
tion of  John  I.  Wells  on  Final  Proof) 5029 

Exhibit    No.    80H,    Plaintiff's   (Testimony  of 

Patrick  H.  Downs  on  Final  Proof) 5029 

Exhibit  No.  801,  Plaintiff's  (Cross-examination 

of  Patrick  H.  Downs  at  Final  Proof) 5029 

Exhibit  No.  80J,  Plaintiff's  (Receiver's  Receipt 

No.  2310,  Dated  February  18,  1903) 5029 

Exhibit  No.  80K,  Plaintiff's  (Final  Certificate 

No.  2310,  Dated  February  18,  1903) 5029 

Exhibit  No.  SOL,  Plaintiff's  (Deed  of  Moses  H. 
Kempner  and  Annie  E.  Kempner  to  Horace 
S.  Rand,  Dated  February  20,  1903) 5029 

Exhibit  No.  80M,  Plaintiff's  (Affidavit  of  Pu})li- 

cation)    5030 

Exhibit    No.    SON,    Plaintiff's    (Patent    Dated 

June  10, 1904,  to  Annie  E.  Kempner) 5030 
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Exhibit  No.  81  A,  Plaintiff's  (Sworn  Statement 
No.  993  of  John  E.  Hobbs  Filed  August  10, 
1903) 5030 

Exhibit  No.  81B,  Plaintiff's  (Notice  for  Publi- 
cation)  5030 

Exhibit  No.  81C,  Plaintiff's  (Non-mineral  Affi- 
davit)     5030 

Exhibit  No.  81D,  Plaintiff's  (Testimony  of 
John  E.  Hobbs  at  Final  Proof,  Dated  No- 
vember 10,  1903) 5030 

Exhibit  No.  81E,  Plaintiff's  (Answers  Given  by 
John  E.  Hobbs,  to  Questions  16,  17  and  18, 
on  Cross-examination,  at  Final  Proof) ....  5030 

Exhibit  No.  81F,  Plaintiff's  (Receiver's  Re- 
ceipt No.  2695,  Dated  November  10, 1903) .  .5031 

Exhibit  No.  80G,  Plaintiff's  (Final  Certificate 

No.  2695,  Dated  November  10,  1903) 5031 

Exhibit  No.  80H,  Plaintiff's  (Deed  from  John 
E.  Hobbs  to  Horace  S.  Rand,  Dated  Decem- 
ber 17,  1903) 5031 

Exhibit  No.  801,  Plaintiff's  (Patent  Dated  Sep- 
tember 9, 1904,  to  John  E.  Hobbs) 5031 

Exhibits  81  J,  81K,  81L,  and  81M,  Plaintiff's 

(Missing)     5032 

Exhibit  No.  82A,  Plaintiff's  (Sworn  Statement 
No.  629,  of  James  F.  Belk,  Dated  Septem- 
ber 26,  1902) 5032 

Exhibit  No.  82B,  Plaintiff's  (Notice  for  Publi- 
cation)     5032 

Exhibit  No.  82C,  Plaintiff's  (Non-mineral  Affi- 
davit)     5032 
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Exhibit  No.  82D,  Plaintife's  (Testimony  of 
James  F.  Belk  at  Final  Proof,  Dated  No- 
vember 17,  1903) 5032 

Exhibit  No.  82E,  Plaintiff's  (Answers  Given  by 
James  F.  Belk,  to  Qnestions  16,  17  and  18, 
on  Cross-examination  at  Final  Proof) 5032 

Exhibit  No.  82F,  Plaintiff's  (Receiver's  Receipt 

No.  2343,  Dated  March  17,  1903) 5033 

Exhibit  No.  82G,  Plaintiff's  (Final  Certificate 

No.  2343,  Dated  March  17,  1903) 5033 

Exhibit  No.  82H,  Plaintiff's  (Deed  from  James 
F.  Belk  and  Wife  to  Horace  S.  Rand, 
Dated  March  24,  1903) 5033 

Exhibit  No.  821,  Plaintiff's  (Cross-examination 

of  Alfred  Bayhouse  at  Final  Proof) 5033 

Exhibit  No.  82 J,  Plaintiff's  (Testimony  of  Al- 
fred Bayhouse  at  Final  Proof) 5033 

Exhibit  No.  82K,  Plaintiff's  (Cross-examina- 
tion of  Henry  Bayhouse  at  Final  Proof)  .  .  .5033 

Exhibit    No.    82L,    Plaintiff's    (Testimony    of 

Henry  Bayhouse  at  Final  Proof) 5033 

Exhibit  No.  82M,  Plaintiff's  (Affidavit  of  Publi- 
cation)     5033 

Exhibit  No.  82N,  Plaintiff's  (Patent  to  James 
F.  Belk,  Dated  June  10,  1904) 5033 

Exhibit  No.  83A,  Plaintiff's  (Sworn  Statement 
No.  1618,  of  Dennis  Thornton,  Dated  Janu- 
ary 27,  1906) 5034 

Exhibit  No.  83B,  Plaintiff's  (Non-mineral  Affi- 
davit)   5034 

Exhibit  No.  83C,  Plaintiff's  (Testimony  of  Den- 
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nis  Thornton  at  Final  Proof,  Dated  April  3, 
1906)     5034 

Exhibit  No.  83D,  Plaintiff's  (Answers  Given  by 
Dennis  Thornton  at  Final  Proof  to  Ques- 
tions 16,  17  and  18,  on  Cross-examina- 
tion)     5034 

Exhibit  No.  83E,  Plaintiff's  (Eeceiver's  Receipt 

No.  3503,  Dated  April  3,  1906) 5034 

Exhibit  No.  83F,  Plaintiff's  (Final  Certificate 

No.  3503,  Dated  April  3,  1906) 5034 

Exhibit   No.    83G,    Plaintiff's    (Patent    Dated 

August  7,  1906,  to  Dennis  Thornton) 5035 

Exhibit  No.  84A,  Plaintiff's  (Sworn  Statement 
No.  637  of  Wm.  H.  Martin,  Dated  Septem- 
ber 29,  1902) 5035 

Exhibit  No.  84B,  Plaintiff's  (Non-mineral  Affi- 
davit)     5035 

Exhibit  84C,  Plaintiff's  (Testimony  of  Wm.  H. 
Martin  at  Final  Proof,  Dated  March  18, 
1903)     5035 

Exhibit  No.  84D,  Plaintiff's  (Answers  Given  by 
A¥m.  H.  Martin  to  Questions  16,  17  and  18, 
on  Cross-examination,  at  Final  Proof) .  .  .  .5035 

Exhibit  No.  84E,  Plaintiff's  (Receiver's  Receipt 

No.  2347,  Dated  March  18,  1903) 5035 

Exhibit  No.  84F,  Plaintiff's  (Final  Certificate 
No.  2347,  Dated  March  18,  1903) 5035 

Exhibit  No.  84G,  Plaintiff's  (Deed  from  Wm. 
H.  Martin  and  Henrietta  B.  Martin,  his 
Wife,  to  Horace  S.  Rand,  Dated  March  24, 
1903)     5036 
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Exhibit   No.   84H,   Plaintiff's    (Cross-examina- 
tion of  Arietta  H.  Stahl  at  Final  Proof) .  .  .5036 

Exhibit    No.    841,    Plaintiff's    (Testimony    of 

Arietta  H.  Stahl  at  Final  Proof) 5036 
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Brief  in  Behalf  of  Appellant 

STATEMENT  OE  CASE. 
Between  September  1901  and  October  1903,  about 
sixty  thousand  acres  of  Government  timber  lands  in 
Boise  County,  Idaho,  bearing  upwards  of  six  hundred 
million  feet  of  pine  and  fir  timber  (p.  4898,  4745-6) 
were  entered  under  the  Timber  &  Stone  Act  of  June 
3d,  1878,  (7  Eed.  Stat.  300),  and  transferred  by  the 
entrjTuen,  practically  as  fast  as  their  entries  were 


eoinpletod,  to  temporary  "custodians"  or  trustees, 
designated  by  the  defendants,  who  subsequently  con- 
veyed them,  on  the  defendants'  request,  to  the  de 
f endant  corporation,  which  the  individual  defendants 
organized  for  the  purpose  of  taking  and  holding  the 
same. 

This  suit  is  brought  to  cancel  the  patents  issued 
for  33,920  acres  of  these  lands,  and  to  recover  the 
lands,  on  the  ground  that  the  titles  were  obtained 
from  the  Government  by  means  of  an  agreement,  or 
conspiracy,  between  defendants  and  certain  other 
persons,  and  a  concerted  course  of  action  thereunder, 
whereby  the  legal  title  was  obtained  through  numer- 
ous entrymen  who  were  procured  by  the  defendants 
and  their  agents  to  file  applications  for  the  land,  and 
ostensibly  to  comply  with  the  previsions  of  the  Tim- 
ber and  Stone  Act,  while,  in  reality,  such  entries  were 
not  made  by  the  entrymen  '4n  good  faith  to  appro- 
priate them  to  their  own  exclusive  use  and  benefit, ' ' 
as  required  by  the  Act,  but  were  made  for  the  use 
and  benefit  of  the  defendants,  and  under  agreements 
or  understandings  that  the  entrymen  should  transfer 
the  titles,  when  so  acquired,  precisely  as  they  did 
transfer  them,  to  the  defendants,  or  to  persons  whom 
they  might  designate. 

The  Bill  charges,  in  effect,  that  the  defendants 
procured  the  transfer  of  the  legal  title  to  this  very 
considerable  portion  of  the  public  domain,  from  the 
Grovernment,  and  ultimately  to  themselves  and  their 
corporation,  through  the  familiar  device  of  ''dummy 
entrjrmen,"  in  violation  of  the  governmental  policy 


with  respect  to  the  public  kinds,  and  contrary  to  the 
letter  as  well  as  the  spirit  of  the  Timber  and  Stone 
Act. 

The  acquisition  of  these  lands  by  the  defendants 
was  the  result  of  an  agreement  entered  into  in  March, 
1902,  which  was  somewhat  widened  in  scope  as  time 
w^ent  on,  (4398-4465) — betw^een  Wm.  Sw^eet  and  the 
late  Ex-Goxernor  Frank  Steunenberg,  of  Idaho,  and 
Messrs.  Barber  and  ^loon  of  Eau  Claire,  Wisconsin. 

Barber  and  Moon  had  long  been  extensively  en- 
gaged, and  widely  known,  in  the  tunber  and  lumber 
business  in  Wisconsin  and  elsewhere.  Their  various 
connections  with  men  and  companies  of  wealth  and 
influence,  interested  in  timber,  are  explained  at  some 
length  by  Mr.  Barber  in  his  testimony.    (4356-62). 

Like  many  other  lumber-men  in  the  Eastern  and 
Middle  States,  they  had,  for  some  time  before  1902, 
been  seeking  favorable  opportunities  to  buy  large 
tracts  of  timber  in  the  West.    (4360        ) . 

A.  E.  Palmer,  then  living  in  Spokane,  had  pre- 
viously been  associated  in  l)usiness,  for  many  years, 
with  Barber  and  Moon,  in  the  North  Western  Lum- 
ber Co.  of  Wisconsin.  He  was  a  lumber  man  of 
sagacity  and  experience  and  they  had  implicit  con- 
fidence in  him  (4360  ). 

On  Palmer's  removal  to  Spokane,  Barber  &  Moon 
had  authorized  him  to  report  to  them  any  good  tim- 


ber    iJi'opositious     wliicli     he     might     run     across 
(4361  ). 

William  Sweet,  a  miner,  mining  promoter  and 
speculator,  living  at  Boise,  and  a  client  and  bosom 
friend  of  John  Kinkaid  of  that  place  (4241),  and 
Steunenberg,  who  had  formerly  been  Governor  of 
Idaho,  became  interested,  in  the  late  fall  of  1901  or 
early  in  1902,  in  what  they  describe  in  the  instru- 
ments hereafter  referred  to,  as  *'the  enterprise  and 
venture  of  exploring  and  obtaining  title  to  timber 
lands  in  the  Boise  Basin,  Idaho." 

In  January,  1902,  Steunenberg  had  applied  to 
his  friend,  Amasa  B.  Campbell,  of  Spokane,  to  help 
him  borrow  $15,000,  explaining  to  him  the  nature  of 
the  enterprise,  and  proposing  to  Campbell  to  join 
himself  and  Sweet  in  it,  and  to  help  them  raise 
$100,000  or  more  to  develop  it.     (3850-3854). 

At  Campbell's  request  Steunenberg  prepared  a 
full  detailed  report  or  prospectus,  showing  "the 
number  of  acres,  and  the  timber,  and  the  chances 
about  the  matter,"  (3850)  and  mailed  it  to  Campbell 
in  a  pasteboard  mailing  tube,  (3859)  Feb.  2,  1902. 

Campbell  describes  this  Report  as  a  document  of 
ten  or  twelve  pages,  written  out  by  Steunenberg  in 
his  own  hand  writing.     (3851). 

Campbell  being,  as  he  says,  "pretty  well  loaded 
up,"  had  some  doubts  about  undertaking  this  ad- 
ditional investment,  flattering  as  it  seemed,  but  he 
wrote  Steunenberg  that  he  would  do  so  under  cer- 
tain conditions  (p.  3853-5). 

In  the  meantime,  and  apparently  about  February 


20,  1902,  Mr.  Palmer  happened  to  be  in  Mr,  Camp- 
bell's office,  to  enquire  about  some  Coeur  d'Alene 
timber,  and  in  the  course  of  conversation  Campbell 
showed  him  (in  confidence  4368)  Steunenberg's  re- 
port. (3851). 

Palmer  read  the  Steunenberg  Report,  and  asked 
Campbell  if  he  might  send  it  "to  his  people  in  Wis- 
consin," to  which  Campbell  assented,  and  Feb.  21st, 
1902,  Palmer  sent  the  ''Report"  to  Barber  and  Moon, 
saying  "the  Report  explains  itself."  And  "Mr. 
Campbell  gave  me  this  in  confidence."  (4368). 

Barber,  immediately  on  receiving  and  examining 
this  Report,  wired  Palmer  to  have  Steunenberg  come 
to  Eau  Claire  at  their  expense.    (4370) . 


In  the  nature  of  things  it  is  reasonable  to  suppose 
that  this  detailed  "Report"  of  the  "Enterprise," 
prepared  with  such  pams  by  Steunenberg,  for  the 
confidential  enlightment  of  his  friend,  Campbell, 
whose  assistance  he  was  trying  to  enlist,  must  have 
emunerated,  in  the  course  of  its  ten  or  tw^elve  pages 
the  description  and  timber  estimates  of  the  lands 
already  acquired  by  Sweet  and  himself,  and  of  those 
which  they  proposed  to  acquire,  and  it  can  hardly 
be  doubted  that  something  of  the  organization  and 
modus  operandi  by  which  they  had  already  acquired 
some,  and  expected  to  acquire  the  remainder  of  these 
Government  timber  lands,  (on  which  but  few  entries 
had  then  been  made)  and  something  with  regard  to 
the  functions  and  efficiency  of  the  lieutenants.  Wells, 


Downs,  Kinkaid,  Pritcharcl  and  perhaps  Dean  West 
and  Nelson,  through  whom  the  practical  work  of  ex- 
ploring and  obtaining  title  to  the  lands  had  been  car- 
ried on,  and  through  whom  it  continued  to  be  carried 
on  to  the  end,  must  have  been  set  forth  in  this  de- 
tailed report,  which  "explained  'itself,'  and  im- 
pressed all  of  these  shrewd  captains  of  industry,  at 
first  glance,  with  what  Barber  describes  as  the  "fas- 
cinating" character  of  the  proposition.     (4381). 

The  importance,  as  well  as  the  "confidential" 
character  of  this  document  and  its  contents  is  evi- 
denced by  Steunenberg's  solicitude  lest  it  might  have 
miscarried  in  the  mails  ,when  Campbell  failed  for 
several  days  to  acknowledge  its  receipt,  (3859)  and 
the  fullness  with  which  it  described  the  whole  pro- 
ject, and  explained  the  grounds  for  his  confidence  of 
securing  the  entire  tract,  is  evidenced  by  the  fact 
that,  on  its  perusal.  Barber  telegraphed  at  once  to 
have  Steunenberg  come  to  Eau  Claire  at  his  expense. 
(4370). 

Unfortunately,  this  illuminating  document,  which 
would,  in  the  nature  of  things,  and  beyond  any  rea- 
sonable doubt,  have  given  this  Court,  in  compact 
form,  much  of  the  information  which,  without  it,  re- 
quires a  tedious  examination  of  the  great  mass  of 
evidence,  oral  and  documentary  throughout  this  vol- 
uminous record,  was  not  forth-coming.  Messrs.  Bar- 
ber and  Moon,  into  whose  hands  it  was  thus  deliv- 
ered, could  not  recall  what  disposition  they  made  of 
it  after  the  Eau  Claire  conference  of  March,  1902,  at 
which,  with  Steunenberg's  verbal  explanations,  it 


accomplished  so  much,  and  brought  such  new  life 
and  development  to  the  modest ' '  enterprise  and  ven- 
ture" which  had  then  reached  the  limit  of  Sweet  and 
Steunenberg's  financial  capacity. 

The  Steunenberg  Report  reached  Eau  Claire,  Feb* 
24,  1902.  Steunenberg  himself  arrived  there  March 
5th  and,  after  two  days  of  conference,  went  to  Chi- 
cago March  7th,  to  meet  his  partner.  Sweet,  and  se- 
cure his  consent  to  the  program  which  had  been 
evolved  at  Eau  Claire. 

On  the  following  day,  March  8th,  Barber  wrote  to 
Palmer,  ''In  the  last  twenty-four  hours  our  sus- 
picions have  been  aroused  that  other  parties  are  at- 
tempting to  forestall  Gov.  Steunenberg  in  obtaining 
the  timber  in  the  Boise  Basin,  and  in  order  to  protect 
him  and  possibly  handle  the  situation  ourselves,  we 
have  been  trying  to  do  business  by  telegraph.  *  *  * 
"We  have  heard  nothing  from  the  Governor,  who 
went  to  Chicago  to  meet  his  partner,  Mr.  Sweet." 
(4385-6). 

We  think  the  "business  done  by  telegraph"  by 
Barber  and  ^loon,  and  its  results,  will  very  soon  ap- 
pear. 

In  the  meantime,  however,  besides  much  tele- 
•  graphic  correspondence  with  Palmer  about  ascertain- 
ing the  log  driving  capacity  of  Grime's  Creek  and 
Moore's  Creek,  (4381-5)  and  engaging  Palmer  to 
"serve  as  Treasurer  for  a  corporation  to  develop 
Steunenberg's  scheme."  (4379).  Barber  telegraphed 
Steunenberg  in  Chicago,  March  10,  "When  will  you 
be  here,  we  advise  prompt  action."  (4386) 
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Steunerrberg  returned  to  Eau  Claire,  and  on 
March  12th,  a  contract  or  agreement,  predicated  on 
certain  representations  of  fact  made  by  Steunenberg, 
was  drawn  up  and  executed  in  duplicate.    (4387-96) 

This  agreement  recited  that  Sweet  and  Steimen- 
berg  had  previously  entered  into,  and  were  then  en- 
gaged in  "the  enterprise  and  venture  of  exploring  and 
obtaining  title  to  timber  lands, ' '  on  Grunes  Creek  and 
Moore's  Creek  in  the  Boise  Basin,  and  that  Sweet 
"had  advanced  in  furthering  such  enterprise  and 
venture ' '  about  $22,000,  and  it.  then  provided  that,  in 
the  event  that  Barber  and  Moon  shall  "purchase  and 
acquire  Sweet's  interest  in  the  enterprise  aforesaid, 
and  pay  him  therefor  the  amount  of  his  actual  in- 
vestment, with  50%  profit  added,  Steunenberg  can 
and  will  acquire  and  have  vested  in  Barber  and  Moon, 
(for  the  mutual  benefit  of  Steunenberg  and  them- 
selves, in  the  proportions  of  three-fourths  to  Barber 
and  Moon  and  one-fourth  to  Steunenberg)  within  six 
months  from  date,  25000  acres  of  land,  bearing  at 
least  200  million  feet  of  pine  and  fir  tunber,  (at  least 
80%  of  it  pine),  in  substantially  compact  form,  along 
and  adjacent  to  said  Grime's  Creek  and  Moore's 
Creek,  and  so  situate  as  to  be  available  for  use  in 
manufacture  into  lumber,  at  a  total  cost  of  not  to  ex- 
ceed $140,000,  and  Barber  and  Moon,  on  their  part, 
agree  to  buy  and  pay  for  the  Sweet  "interest  in  the 
enterprise"  at  the  price  named,  and  to  furnish  the 
money  for  buying  the  remainder  of  the  25,000  acres, 
at  a  price  not  to  exceed  $6.50  per  acre,  in  any  in- 


stance,  and  not  to  exceed  $140,000  for  the  whole 
25,000  acres. 

Other  provisions  of  this  agreement  will  require 
consideration  hereafter,  but  it  is  sufficient  now  to  say 
that  the  copy  signed  by  Barber  and  Moon  was  sent 
by  them  to  Palmer,  March  13,  1902,  with  instructions 
to  verify  the  representations  made  by  Steunenberg, 
some  of  which  were  recited  in  the  agreement,  and 
some  made  orally  and  set  forth  in  the  letter  of  in- 
structions to  Palmer  (p.  4414). 

When  all  of  these  representations  should  be  veri- 
fied by  Palmer,  and  he  should  become  satisfied  on  all 
the  points  mentioned  in  the  contract,  and  in  the  let- 
ter of  instructions,  Palmer  was  instructed  to  report  to 
Barber  and  Moon  the  actual  amount  of  Sw^eet's  in- 
vestment, for  which,  with  the  50%  profit,  they  under- 
took to  provide  the  funds. 

This  letter  of  instructions  does  not,  in  terms,  di- 
rect Palmer  to  deliver  the  signed  copy  of  the  agree- 
ment to  Steunenberg,  and  it  might  be  inferred  from 
the  tenor  of  the  letter  that  the  agreement  had  already 
been  mutually  delivered,  as  well  as  executed;  but 
Barber  and  Moon  both  testify  (4378  )  that  the 

agreement  was  not  to  l)e  delivered  or  become  opera- 
tive, until  Steunenberg 's  representations,  on  all 
points,  had  been  fully  verified  by  Palmer. 

One  of  the  representations  to  be  verified  by 
Palmer,  or  perhaps,  more  properly  speaking,  a  con- 
dition precedent  to  be  required  and  insisted  on  by 
Palmer  before  the  delivery  of  the  signed  copy  of  the 
agreement  to  Steunenbreg,  and  the  pajTiient  of  the 
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agreed  purchase  price  for  Sweet's  interest  in  the  en- 
terprise, is  stated  in  this  letter  of  March  13th,  and  in 
a  subsequent  letter  to  Palmer,  prepared  by  Mr.  Fraw- 
ley,  one  of  Barber  and  Moon's  attorneys  at  Eau 
Claire  (4432-4),  viz..  That  Sweet  shall  have  ''title  in 
him  of  6400  acres,  and  title  practically  perfected  to 
substantially  5000  acres  more. "    (4417) . 

The  Frawley  letter  (April  7, 1902)  says  (4433) 

"Mr.  Steunenberg  represents  that  final 
"proofs  have  been  made  in  about  6400  acres, 
"and  final  receipts  issued  therefor,  and  that 
"final  proofs  were  about  ready  in  from  4600 
"to  5000  acres  in  addition  thereto,  and  that 
"final  receipts  would  be  issued  therefor.  *  *  - 
"It  was  the  understanding  that  when  mat- 
"ters  were  in  the  conditions  stated,  that  Mr. 
"Moon  and  Mr.  Barber  would  buy  out  Mr. 
"Sweet,  and  pay  him  the  amount  to  which  he 
"was  entitled  under  the  contract,  but  at  the 
"time  of  payment  the  title  to  all  lands  upon 
"which  final  proofs  were  made,  and  final  re- 
' '  ceipts  issued,  should  be  vested  in  Mr.  Barber 
"and  Mr.  Moon." 

Sweet  had  initiated  the  enterprise  and  venture  of 
exploring  and  obtaining  title  to  these  lands  some 
weeks  before  Steunnenberg  joined  him  in  it.  (4242- 
4246). 

The  arrangement  with  the  entrymen,  under  which 
Sweet  acquired  the  titles,  is  given,  in  practically  the 
same  terms,  by  several  of  the  witnesses,  but  it  is  no- 
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where  stated  more  succinctly  than  by  Mr.  Bundy,  the 
leading  Counsel  for  the  defense,  in  the  Cross-exam- 
ination of  Albert  Nugent  at  page  2674. 

"Q.  Don't  you  remember  that  there  was 
' '  a  proposition  to  sell  these  claims  for  $650,  as 
"follows,  Mr.  Nugent;  $412.50  to  be  paid  down 
"at  the  time,  with  which  money  you  would 
"prove  up,  then  $137.50  more  when  the  receipt 
"Avas  issued — that  would  make  $550 — then  th(^ 
' '  remaining  $100  to  be  paid  when  final  receipt 
"or  patent  was  issued,  which  made  the  $650. 
"Now  you  were  paid  the  $412.50,  with  which 
"to  prove  up?    A.     Yes. 

"Q.     And  3"0u  were  paid  $137.50  when  you 
"took  the  temporary  receii^t  to  Mr.  Kinkaid  ? 
"A.     Yes,  sir. 

"Q.  Still  leaving  the  other  $100,  which 
"you  were  to  get  when  you  got  the  final  re- 
"ceipt,  but  no  final  receipt  ever  being  issued, 
"you  never  got  it  I 
"A.  Yes,  sir. 
"Q.  That  was  the  arrangement,  that  the 
"price  for  the  claim  paid  in  these  instalments, 
"was  to  amount  to  $650?.    A.     Yes,  sir." 

Under  this  arrangement  it  is  evident  that  40  en- 
tries on  which  final  proofs  and  payments  had  been 
made,  would  have  cost  Mr.  Sweet,  at  $550  each, 
$22,000 — and  as  ea(;h  entry  contained  160  acres,  this 
would  have  given  him  title  to  6400  acres. 

On  March  12th,  1902,  however,  only  87  applica- 
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tions  had  be-en  filed  in  tlie  Boise  Basin.  Twelve  of 
these  had  lieen  abandoned  without  final  proofs  or 
payments,  and  the  tune  for  such  proofs  and  payments 
had  expired. 

Of  the  75  remaining  entries  24  are  shown,  by  un- 
contradicted evidence,  much  of  it  from  the  defend- 
ants' own  witnesses,  and  all  of  it  corroborated  by 
their  documentary  evidence,  never  to  have  been  ac- 
quired by  Sweet  and  Steunenberg,  and  not  to  have 
been  acquired  by  the  defendants  until  some  years 
later. 

This  left  51  entries  made  prior  to  March  12th, 
which  may  have  been  controlled  by  Sweet  and  Steun- 
enberg at  that  date,  of  which,  however,  only  35  had 
then  proceeded  to  final  proof  and  pajTiient — and  two 
of  these  entrywomen,  Ida  M.  Briggs  and  Dora  C. 
Burns,  were  threatening  to  file  relinquishments  of 
their  claims,  which  they  afterwards  did.    (  ,. 

That  the  total  number  of  entries  which  could  pos- 
sibly have  been  controlled  by  Sweet  and  Steunenberg 
March  12,  1902,  was  not  more  than  51,  and  that  not 
more  than  35  of  these  had,  at  that  date,  proceeded 
to  final  proof  and  payment,  (2  of  which,  were  the 
Dora  C.  Burns  and  Ida  M.  Briggs  entries,  after- 
wards relinquished,  and  the  money  withdrawn  from 
the  land  office,)  is  demonstrated  at  the  pages  of 
the  evidence,  oral  and  documentary,  given  opposite 
each  entry,  in  Appendix  A.  And  is  conclusively 
corroborated  by  the  list  for  taxation  of  all  lands 
claimed  by  defendant,  prepared  by  Steunenberg 's 
direction  in  December,  1903  (p.  5196)  and  the  list  of 
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all  titles  secured  by  (h^feiidaiits  down  to  June  'iS, 
1904,  i)repai-ed  by  Steuiieiil)er^-  and  sent  to 
Barber  and  Moon  at  that  date,  in  response  to  seAcra.l 
insistant  reqnests  for  a  complete  and  accurate  ac- 
count to  date  ([).  4622).  All  the  titles  wliich  were 
held  by  Sweet  and  Steunenberg  March  12,  lf)()2, 
must  certainly  have  been  "iven  in  one  or  other  of 
these  lists.  But  only  49  of  the  entries  filed  before 
March  12,  1902,  are  found  in  either  of  these. 

The  maximum  acreage  of  completed  entries  to 
which  Sweet  could  possibly  have  held  title  March 
12th,  was,  consequently,  35x160 — 5600  acres,  instead 
of  6400;  and  the  maximum  of  initiated  entries,  not 
completed  by  final  proof,  to  wdiich  the  title  could 
have  been  "practical!}^  perfected"  (viz.  of  course, 
by  agreements  that  the  entrymen  would  transfer 
them,  on  request,  at  the  stipulated  j^i'ic^)  was 
16x160—2560,  instead  of  5000;  which  left  a  total 
shortage  of  3240  acres  to  be  made  up,  in  some  man- 
ner, before  the  contract  would  be  delivered,  or  the 
money  paid. 

To  make  good  these  conditions  precedent  to  the 
delivery  of  the  agreement,  and  the  pajTiient  for 
Sweet's  interest,  it  was  decided  therefore,  to  have  at 
least  twenty  new  entries  filed  immediately,  and  to 
have  final  proofs  and  pa\Tiients  made  on  at  least  five 
of  the  sixteen  entries  on  which  only  the  initial  papers 
had  been  filed. 

This  is  precisely  what  w^as  done,  and  until  it  w^as 
done.  Barber  and  Moon,  and  Palmer,  withheld  the 
delivery  of  the  signed  contract  to  Steunenberg,  and 
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tlie  payment  to  Sweet  of  the  purchase  price  for  his 
mterest  in  the  ''Enterprise." 

Moreover,  all  of  the  Basin  entries  which  had  been 
filed  up  to  that  time  were  on  Grimes  Creek,  in  Town- 
ships 7  and  8,  Range  5. 

The  Moore's  Creek  timber  was  all  in  Township 
6,  Kange  6,  and  not  a  single  entry,  or  application  to 
purchase,  had  ever  been  filed  on  Moore's  Creek,  or  in 
that  Township  (except  one,  filed  by  Charles  W.  Gard- 
ner, May  3,  1900,  nearly  two  years  before,  and  not  in 
any  way  connected  with  this  transaction) . 

The  agreement  of  March  12  specifically  provided 
for  the  securing  to  the  defendants  of  all  the  desirable 
timber  in  that  Moore 's  Creek  Township,  all  of  which 
was  then  un-entered  Government  land. 

Under  the  Sweet  regime,  at  the  outset,  and  after- 
wards, under  the  Sweet  and  Steunenberg  regime,  the 
modus  operandi  had  been  for  John  I.  Wells,  a  min- 
ing laborer  and  joint  proprietor  with  his  brother  in 
a  saloon  at  Centerville  (until  about  December  1901, 
when  he  removed  to  Boise,  more  conveniently  to 
carry  out  his  part  in  the  program),  "rustle,"  to  use 
his  own  exi)ressive  word,  (4076)  the  entrymen,  in 
squads,  or  parties,  generally  of  three  or  four,  making 
a  comfortable  wagon  load,  out  to  the  timber  in  the 
Grimes  Creek  territory,  which  lay  a  few  miles  North 
and  East  of  Centerville,  and  some  of  it  near  Placer- 
villc,  where  they  would  be  met  by  Patrick  H.  Downs, 
a  timber  cruiser,  who  "located"  them,  generally 
giving  to  one  of  the  party  a  list  of  their  respective 
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quarter  sections,  on  which  they  were  to  tile,  which 
they  then  carried  back  to  Wells  at  Boise,  whereupon 
either  Wells  or  Pritchard  (4020)  prepared  their  til- 
ing papers  (T  &  S.  Sworn  Statement,  Non-Mineral 
affidavit,  and  notice  for  publication)  and  saw  to  hav- 
ing them  properly  filed. 

In  the  work  of  organizing  these  "location" 
parties,  "rustling"  the  entrwnen,  or,  as  Downs  says 
"sending  the  people  to  him,  looking  after  the 
business  at  the  Boise  end"  (4010-11)  Wells 
was  frequently  assisted  b}^  an  old  mining  laborer 
named  Dean  West  who  had  an  extensive  acquaint- 
ance with  the  class  of  "transients"  (  )  unem- 
ployed miners,  barbers,  hack  drivers,  paper  hangers, 
livery-barn  men,  etc.,  etc.,  from  whom  many  of  the 
entr^^nen  were  recruited,  and  who  secured  quite  a 
number  of  the  entrymen.  Another  man  of  the  same 
type,  named  Nelson,  liad  rounded  up  one  or  two  of 
the  location  parties.    (           ). 

The  trip  from  Boise  to  the  Grimes  Creek  timber 
was  a  matter  of  forty  miles  or  more,  and  took  at 
least  two  days.     (  ). 

The  Moore's  Creek  timber  lay  North  and  East 
from  Idaho  Cit,y,  about  thirty-five  miles  from  Boise, 
and  the  location  trips  to  this  timber,  all  of  Avhich 
oc(mrred  immediately  after  the  execution,  (and  all 
but  two  before  the  delivery)  of  the  March  12th  agree- 
ment, occupied  also  at  least  two  days. 

Steunenberg  was  still  in  Eau  Claire  March  13th 
wiien  he  wrote  to  Campbell  the  letter  given  at  page 
3861.  He  could  not  have  returned  to  Boise,  therefore, 
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hcforc  March  Kitii  or  ITtli. 

On  ^loiiday,  Mairh  17th,  Samuel  C.  Bo  wen,  a  par- 
ticular friend  of  John  Kinkaid,  (who  must  have  been 
"located"  as  early  as  Saturday  or  Sunday,  March 
15th  or  16th,  filed  Application  No.  328,  for  a  160  acre 
location  on  Grimes  Creek  in  Sec.  17,  T.  7  R.  5. 

On  Friday,  March  21st,  1902,  Oeorge  H.  Ens- 
worth  and  Louis  M.  Pritchard  (whose  intimacy  with 
Kinkaid  and  general  participation  in  the  "enter- 
prise" appears  at  various  points  in  the  evidence) 
filed  the  initial  applications  Nos.  329  and  330  for 
timber  locations  on  Moore's  Creek,  in  Sections  19 
and  20,  Township  6,  Range  6.  They  must  have  started 
from  Boise  on  their  "locating"  trip,  as  early  as  AYed- 
nesday,  March  19th. 

Saturday,  March  22d,  Homer  G.  Allen,  Ery  A. 
Wilmot  and  Sam'l  Marcum,  who  must  have  left 
Boise  for  Idaho  City  as  early  as  March  20th,  filed  ap- 
plications Nos.  331,  332  and  333  on  Moore's  Creek, 
in  Sections  17,  7  and  8,  respectively,  T.  6,  R.  6. 

March  24th,  Daniel  P.  Woodmore  filed  applica- 
tion No.  337  in  the  Grime 's  Creek  timber  in  Section 
35  T.  7  R.  5. 

Tuesday  March  25th,  Geo.  C.  Gibson,  Willis  C. 
Lane,  Wm.  Judge  and  Sedgwick  Hoover  filed  appli- 
cations (numbered  338,  339-340  and  341)  on  Sections 
21,  28,  7,  29,  T.  6  R.  6. 

Wednesday,  March  26th,  Frederick  Thurman  and 
liis  wife,  Lola,  John  and  Joseph  French  and  Adella 
Brookhart,  filed  applications  342,  343,  344,  345  and 
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346,  on  timber  lands  in  the  Moore's  Creek  territory, 
in  Sections  20  and  17,  T.  6  R.  6. 

Friday,  March  28th,  Charley  Patterson,  Edward 
E.  Butler,  Smith  Barker  and  Wm.  H.  Lewin  filed  ap- 
plication 347,  348,  349  and  350  in  the  Moores  Creek 
timber,  in  Sections  32  and  33  (2  locations  in  each). 
T.  6  R.  6. 

Monday,  March  31st,  Jonathan  Lippincott  filed 
application  No.  351  on  Moore's  Creek,  in  Sec.  30,  6,  6. 

Friday,  April  4th,  Frank  Lane  filed  application 
No.  354  in  Sec.  35,  T.  8,  R.  5  in  the  Grmies  Creek  ter- 
ritory. 

Saturday,  April  5th,  Walter  S.  Walker  and  Harry 
S.  Worthman  (another  man  whose  connection  with 
the  "enterprise"  is  shown  by  the  record)  filed  appli- 
cations Nos.  352  and  353  in  Sees.  31  and  29,  T.  6,  R.  6, 
in  the  Moore's  Creek  timber  district. 

All  of  these  entrymen  were  "rustled"  out  to  the 
timber  by  John  I.  Wells,  or  Dean  West,  and  all  were 
"located"  by  Pat  Downs;  their  filing  papers  were 
prepared  by  Wells  or  Kinkaid,  and 

Each  of  these  entries  was  transferred  to  A.  E. 
Palmer,  for  the  defendants,  after  the  final  proofs  and 
payments  were  made  and  the  Receiver's  Receipts 
obtained. 

While  some  of  the  deeds  in  evidence  from  the  en- 
trymen to  Palmer  bear  later  dates,  the  evidence, 
hereafter  referred  to,  makes  it  practically  certain 
that  the  Receiver's  Receipts  for  at  least  20  of  these 
24  entries  were  turned  over  to  Pritchard  and  Kin- 
kaid (for  the  defendants)  as  soon  as  the  Final  Proofs 
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were  made,  and  9  of  these  claims  were  conveyed  by 
deed  to  Palmer  during  June  and  July,  1902,  either  on 
the  day  after,  or  within  a  very  few  days  after,  Final 
Proof  in  each  case.  (See  Appendix  A  to  this  brief, 
and  pages  of  the  record  there  referred  to). 

Thus,  within  about  three  Aveeks  from  the  date  of 
the  Eau  Claire  agreement,  3,360  acres  of  the  Moore's 
Creek  timber — on  which  no  Entries  had  ever  been 
made  , except  the  one  in  May  1900,  above  mentioned, 
and  480  ac^res  more  of  the  Grime's  Creek  timber, 
were  ''secured"  to  the  "enterprise,"  and  these  en- 
tries— if  made,  as  they  evidently  were,  in  the  interest 
of  the ' '  enterprise ' ' — being  added  to  the  51  which  may 
have  been  controlled  by  Sweet  and  Steunenberg  on 
March  12th,  made  good  the  Steunenberg  representa- 
tion, and  the  condition  precedent  to  the  delivery  of 
the  agreement,  and  the  payment  for  Sweet's  interest, 
of  "6,400  acres  'secured'  and  5,000  acres  more  'prac- 
tically perfected;"  and  this  representation  and  con- 
dition precedent  could  not,  on  the  evidence,  have 
been  made  good,  or  complied  with,  in  any  other  way. 

The  condition  precedent,  of  "title  to  '6400  acres 
secured,'  and  to  substantially  5000  acres  more  'prac- 
tically perfected',"  having  been  thus  complied  with. 
Palmer  came  over  to  Boise  April  6th  or  7th,  and  after 
communicating  the  situation  to  Barber  and  Moon 
and  receiving  their  approval  (p.  4426-30),  and  the 
further  letter  of  instructions  prepared  by  Mr.  Fraw- 
ley  April  7th,  again  calling  his  attention  to  the  con- 
ditions precedent  which  must  be  fulfilled  before  clos- 
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ing  (pp.  4432-4),  and  ''the  wire  to  the  same  effect" 
(p.  4431),  Palmer  delivered  the  signed  contract  to 
Steunenberg  April  10,  1902,  and  on  the  same  day 
gave  Steunenberg  his  personal  check,  drawn  on  his 
own  bank  in  Spokane  to  the  order  of  William  Sweet, 
for  $32,925.00,  the  purchase  price  agreed  on  for 
Sweet's  interest  in  the  enterprise  (p.  2860). 

Palmer  also  gave  Steunenberg  at  this  time  two 
other  checks,  one  for  $5,800.00  and  one  for  $1,200.00. 

These  pa^Tnents  will  require  some  special  consid- 
eration hereafter. 

It  may  be  Avorth  noting  here  that  if  Sweet  had 
paid  the  full  $550.00  for  each  of  the  40  completed  en- 
tries required  to  make  up  the  6400  acres,  title  to 
which  was  required  to  be  "secured,"  as  one  of  the 
conditions  precedent  to  the  purchase  of  his  interest, 
his  investment  would  have  been  $22,000.00,  and  the 
purchase  price  for  his  interest  in  the  enterprise  un- 
der the  contract  would  have  been  $33,000.00.  But 
Homer  Granger  had  only  been  paid  $500.00  instead 
of  $550.00  on  account  of  his  claim,  and  had  still 
$150.0  coming  to  him  on  the  giving  of  his  final  deed, 
instead  of  the  usual  $100.00  (p.  1441-4). 

This  made  Sweet's  investment  $21,950.00  instead 
of  $22,000.00,  and  made  the  purchase  price  (adding 
50  per  cent)  $32,925.00  instead  of  $33,000.00. 

Whether  the  extraordinary  activity  in  the  locat- 
ing of  these  new  entrymen  in  the  virgin  timber  of 
the  Moore's  Creek  territory,  which  followed  so  close- 
ly on  the  heels  of  the  Eau  Claire  ('onference  and 
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agreement,"  was  due  to  vigorous  measures  taken  by 
Steunenberg,  or  to  the  ''business  by  telegraph" 
which  Mr.  Barber  had  "been  trying  to  do"  before 
Avriting  Palmer  the  letter  of  March  8th  (pp.  4385-6) 
does  not  appear;  but  whether  these  24  entries 
were  made  on  the  initiative  of  Barber  and  Moon,  or 
of  Steunenberg,  they  were  certainly  made  with  the 
knowledge,  apjoroval  and  connivance  of  all  parties  to 
the  March  12th  agreement,  and  for  the  specific  pur- 
pose of  making  this  agreement  operative,  by  supply- 
ing the  lands  which  were  lacking  on  March  12th,  to 
comply  with  the  "conditions"  promised  by  Steunen- 
berg; and  Palmer  waited  patiently  until  these  new 
entries  were  made  before  "closing  the  deal."  (See 
4704). 

Mr.  Barber  says  (p.  4791)  "we  forwarded  the 
money  to  buy  out  Sweet  just  as  we  agreed  to.  He 
had  bought  the  claims  as  he  told  us,  and  taken  those 
final  receipts." 

Mr.  Bundy  says  (4792)  what  he  represented  was 
that  he  had  6400  acres  bought  and  paid  for,  and  he 
also  represented  that  he  had  5000  under  contract. 

The  only  "contract"  or  communication  with  the 
entrjrmen  who  held  these  5000  acres,  on  which  final 
proof  had  not  been  made,  must  have  been,  on  the  evi- 
dence, at  or  before  the  making  of  their  original  en- 
tries, for  nearly  all  of  them  swear  that  they  did  not 
see  Wells  and  Kinkaid  from  that  time  until  about  the 
time  of  making  their  final  proofs. 

By  the  March  12th  agreement  Steunenberg  was 
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made  the  partner  and  agent  of  Barber  and  Moon,  and 
his  acts  and  knowledge  became  theirs,  at  least  from 
that  time  forward. 

Barber's  letter  of  March  8th  to  Palmer  says  they 
"had  been  trying  to  do  business  by  telegraph  ''for  the 
express  purpose  "of  protecting  Steunenberg  against 
the  possibility  of  anyone 's  forestalling  him  in  obtain- 
ing this  timber,  and  possibly  of  handling  the  situa- 
tion themselves.  None  of  the  telegrams  produced  in 
evidence  had  any  tendency  to  accomplish  this  result, 
but  telegrams  to  Kinkaid,  Wells,  or  Downs,  whose 
connection  with  the  locating  of  all  the  previous  en- 
tries "secured"  to  the  enterprise  must,  almost  cer- 
tainly, have  been  shown  in  the  Steunenberg  Report, 
would  have  been  the  most  natural  and  certain  way  of 
protecting  Steunenberg  against  the  apprehended 
"forestalling"  of  his  plans  for  obtaining  this  timber, 
and  would  naturally  and  easily  account  for  the  rapid 
recruiting,  and  "rustling"  of  these  entrjanen  to  the 
timber,  which  began  before  Steunenberg  could  possi- 
bly have  reached  home. 

When  we  consider  the  23urpose  of  the  report  pre- 
pared by  Steunenberg,  and  submitted  to  Cam])l)ell 
Fe])ruary  2,  1902,  it  becomes  obvious  that  certain 
matters  must  have  been  set  forth  and  expUuncd 
in  it. 

Steunenberg  was  endeavoring  to  persuade  Camp- 
bell, and  such  other  capitalists  as  Camjibell  might 
ask  to  join  him  in  the  project,  to  furnish  and  phice 
in  his  hands  a  large  sum  of  money  for  the  acquisition 
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of  a  very  considerable  body  of  timber  land,  most  of 
which  belonged  at  that  time  to  the  U.  S.  Government, 
and  on  which  but  little  more  than  40  entries  (6400 
acres)  had  then  been  filed. 

To  interest  moneyed  men  in  the  project  it  was 
manifestly  necessary  to  convince  them: 

1.  That  timber  existed  of  good  quality  and  in 
sufficient  quantities  to  pay  for  the  establishment  of 
a  mill  and  the  necessary  improvement  of  water- 
ways and  log-drives,  and  the  other  incidents  of  a 
profitable  lumbering  operation.  This  evidently  re- 
quired fairly  accurate  descriptions  of  the  land  ac- 
quired, and  to  be  acquired,  and  reliable  estimates  on 
the  timber. 

2.  Any  prospective  investor  would  have  to  be 
assured  that  the  land  had  not  already  been  appro- 
priated by  other  parties  who  might  be  unwilling  to 
sell  except  at  prohibitive  prices.  This  information 
was  jDrobably  given  in  a  few  lines,  showing  that  the 
great  bulk  of  the  contemplated  tract  was  still  unen- 
tered Government  land. 

3.  The  most  important  and  indispensable  knowl- 
edge which  would  be  required  by  any  pros]3ective 
investor,  and  without  which  knowledge  the  whole 
enterj^rise  would  be  at  the  mercy  of  circumstances, 
from  day  to  day,  was  just  how  Messrs.  Sweet  and 
Steunenberg  proposed  to  acquire  these  Government 
lands,  and  what  assurance  they  could  give  that, 
after  getting  the  enterprise  fairly  launched,  some- 
body else  might  not  come  in  and  secure  the  most  de- 
sirable parts  of  the  tracts  in  spite  of  their  efforts. 
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Under  this  branch  of  the  inquiry  Avould  naturally 
come  also  the  question  as  to  \un\  Sweet  and  Steu- 
nenberg  proposed  to  protect  themselves,  and  their 
associate  investors,  against  the  probability  that,  as 
soon  as  the  project  had  taken  shape,  and  become 
noised  abroad,  the  large  number  of  new  entrymen 
who  would  have  to  file  on  the  land  in  order  to  get 
the  title  out  of  the  Government,  would  seek  to  take 
advantage  of  the  situation,  and  of  Sweet,  Steunen- 
berg  &  Company's  need  for  securing  the  additional 
lands  in  order  to  protect  themselves  on  the  invest- 
ment already  made,  by  putting  the  pri(;e  on  their 
timber  claims  up  to  somewhere  near  the  actual  value 
of  the  timber,  which  was,  of  course,  several  times 
the  amount  of  the  Government  entry  price. 

To  answer  this  question  and  give  the  project  any 
air  of  certainty  and  profit,  it  seems  inevitable  that 
this  confidential  prospectus  and  detailed  report, 
giving  not  only  "the  number  of  acres  and  the  tim- 
ber," but  also  "the  chances  about  the  matter,  and  in 
fact  a  full  written  report"  (p.  3850),  must  have  told 
something  of  the  efficient  and  reliable  organization 
already  p)erfected, — of  John  I.  Wells'  special  facili- 
ties for  rounding  up  and  "rustling"  into  the  timber 
a  sufficient  number  of  what  Mr.  Barber  calls 
"stranded  miners"  (p.  4820-22)  and  other  unem- 
ployed men  and  women  of  the  class  likely  to  be 
hungry  for  a  little  "easy  money"  and  willing  to 
make  the  necessary  entries,  without  other  expense 
to  themselves  than  the  loss  of  a  little  time  in  tlie  lo- 
cating jaunts,  and  who  could  be  depended  on, — both 
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by  reason  of  their  friendly  acquaintance  with  Steu- 
nenberg,  Wells,  Kinkaid  and  Pritchard,  and  also  be- 
cause of  their  inability  to  buy  and  hold  the  lands  for 
themselves, — ^to  turn  over  their  entries,  on  request. 
Steunenberg's  own  large  and  loyal  political  following, 
and  Kinkaid 's  local  popularity  (he  says  every  one 
in  the  country     voted     for     him — after     election) 

(p. ),  would  naturally  have     been     mentioned. 

The  experience  and  competency  of  Downs  as  a  tim- 
ber cruiser,  estimator  and  locator,  could  hardly  have 
been  omitted. 

These  were  in  reality  the  very  factors  which  gave 
the  enterprise,  in  these  hands,  a  reasonable  certainty 
of  success  and  profit,  and  without  which  the  project 
would  have  been  no  more  likely  to  interest  moneyed 
men  in  the  winter  of  1902  than  for  the  eight  or  ten 
preceding  years,  during  which  the  timber  had  stood 
there,  open  to  entry,  but  undisturbed  by  the  sound 
of  the  axe. 

It  is  inconceivable  that  this  elaborate  re- 
port, which  was  expected,  when  prepared,  to  tell  its 
own  story  and  accomplish  its  mission  without  oral 
explanations,  should  have  omitted  any  of  these  vital 
particulars;  and  when  Mr.  Barber  testified 
(p.  4702)  that  he  did  not  remember  whether 
he  saw  and  examined  this  report  after  receiving  it 
from  Palmer,  and  before  telegraphing  to  have  Steu- 
nenberg  come  to  Eau  Claire  at  his  expense,  or  when 
the  details  of  the  enterprise  were  so  thoroughly 
'canvassed  and  discussed  at  the  Eau  Claire  conference 
with  Steunenberg,  which  lasted  several  days,    and 
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upon  which  Messrs.  Barber  and  Moon  deemed  it 
necessary  to  get  such  particular  advice  and  such 
an  elaborate  legal  opinion  from  Messrs.  Frawley  & 
Wilcox  on  the  permissible  modus  operandi  of  obtain- 
ing Government    timber    land    through    entrymen, 

under  the  Timber  and  Stone  Act  (p. ),  it  seems 

quite  certain  that  either  liis  memory  or  his  candor 
must  have  been  at  fault. 

Steunenberg  wrote  to  Campbell  (p.  3861)  Marcli 
13,  1902,  from  Eau  Claire,  so  that  he  could  not  have 
started  for  Idaho  until  some  tune  on  that  day,  and 
could  not  have  reached  Boise  before  Sunday,  March 
16th. 

Bowmen  must  have  left  Boise  as  early  as  Saturday, 
March  15th,  to  make  his  location  on  Grimes  Creek 
and  return  in  time  to  file  his  application,  as  he  did, 
Monday,  March  17th. 

Kinkaid  tells  us  what  an  intimate  friend  and 
client  of  his,  Bowen  was  (pp.  4221-2),  and  he  drew 
Bowen's  filing  papers  (p.  5341).  Pat.  Downs  located 
Bowen,  and  Bowen  named  as  his  witnesses  for  final 
proof  John  I.  Wells  and  Pat.  H.  Downs  (p.  5341). 

The  letter  of  Steunenberg  to  Campbell  of  March 
13th,  supra,  further  indicates  that  at  the  date  of  the 
signing  of  the  contract  between  Barber,  Moon  and 
Steunenberg  on  March  12t]i  that  Barber  and  Moon 
were  advised  by  Steunenberg  of  exactly  Avhat  Sweet's 
interest  in  the  enterprise  was  and  that  Sweet  really 
did  not  have  title  to  the  area  of  land  that  they  now 
say  Steunenberg  represented.  The  letter  reads: 
"The   Barber   people   acce])ted,    and   1   liave 
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agreed  to  execute  papers  with  them  as  soon  as 
I  get  legal  assignment  of  Sweet's  interest.  *  *  * 
The  conditions  of  the  deal  are  very  exacting 
on  me,  as  they  practically  bind  me  to  complete 
the  deal  and  make  me  financially  responsible. 
In  other  words,  I  take  all  the  risks  as  to  title, 
etc.    I  do  not  like  this  feature.    In  other  words, 
I  hardly  think  it  fair,  but  then  I  have  every 
confidence  in  my  representations  and  my  abil 
ity  to  make   them  good,   to  have  taken   the 
chance." 
Eleven  of  these  24  ad  interim  entryman,  whose 
entries  were  made  between  the  execution  and  the  de- 
livery of  the  March  12th  agreement,  were  found  and 
examined  as  witnesses  in  this  cause. 

Their  testimony,  and  certain  facts  connected  with 
their  entries,  and  the  other  13  entries  which  were 
made  during  this  period,  will  be  found  in  the  record 
at  the  pages  referred  to  in  Appendix  A  and  in  the 
brief  synopsis  of  their  evidence  given  hereafter. 

We  have  already  mentioned  that  on  April  10, 
1902,  besides  paying  $32,925.00  for  Sweet's  interest 
in  the  enterprise.  Palmer  gave  his  checks  to  Steunen- 
berg  for  $5,800.00  and  for  $1,200.00. 

To  reimburse  himself  for  these  advances  Palmer, 
on  April  14th,  made  two  drafts  on  Barber  and  Moon 
viz :  one  draft  for  $38,763.75  (covering  the  pajonent 
to  Sweet  of  $32,925.00,  the  $5,800.00  check  to  Steun- 
enberg,  and  exchange  $38.75),  and  one  draft  for 
$1,201.20  (covering  his  $1,200.00  check  to  Steunen- 
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berg  and  $1.20  exchange),   (pp.  2858-60).     On  the 
same  day  Palmer  wrote  to  Mr.  Moon  (p.  4437) : 

* '  Dear  John : 

''I  made  draft  on  you  today  for  $38,763.75, 
which  is  per  my  letter  of  the  12th  inst., 
$38,725.00  and  exchange  $38.75.  The  above 
was  in  pa^^nent  of  business  already  transacted 
before  closing  with  Steunenberg. 

"I  also  made  draft  on  you  for  $1,201.20,  in 
payment  of  three  entries  made  at  the  land  of- 
fice in  Boise  on  Saturday,  $1,200.00,  exchange 
on  draft  $1.20.  Gave  Steunenberg  my  check 
for  the  above  $1,200.00,  and  expect  to  be  ad- 
vised today  or  tomorrow  of  the  proper  entries 
for  same,  that  is,  names  of  locators  and  land 
office  receipt  numbers,  which  information  I 
shall  forward  to  you. 

''Wish  you  would  have  somebody  check 
over  written  list  of  descriptions  sent  you  with 
them.  They  do  not  have  their  records  in  very 
complete  shape,  and  I  would  not  be  surprised 
if  there  were  a  few  discrepancies  in  the  de- 
scriptions, but  they  can  be  easily  corrected.  I 
am  keeping  a  record  here  of  all  this  land, 
money  paid  on  same,  etc. 

"Suppose  you  understand  it  is  necessary 
for  Steunenberg  to  have  possession  of  all  the 
land  office  receipts,  in  case  called  ujDon  to  pro- 
duce one  at  any  time.  Will  send  you  a  tracing 
of  that  district  showing  the  road,  river  and 
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creeks  from  Boise  to  timber.    This  tracing  is 
correct. 

"Very  truly, 

''A.  E.  PALMER." 

Palmer's  letter  of  April  12tli,  here  referred  to,  un- 
cloiibteclly  explains  exactly  what  his  check  for 
$5,800.00  to  Steunenberg  was  given  for,  and  the  pre- 
vious "written  list  of  descriptions"  which  this  letter 
says  he  had  sent  to  Barber  and  Moon,  would  have 
saved  this  court  a  great  deal  of  tedious  deciphering 
of  the  facts,  from  the  mass  of  undigested  evidence  in 
the  record. 

Unfortunately  these  important  and  instructive 
documents,  like  the  Steunenberg  Report,  and  many 
other  explanatory  papers,  at  critical  points  in  the 
history  of  these  transactions,  could  not  be  found,  or 
introduced  in  evidence. 

The  defendants  claimed  to  have  mislaid  or  des- 
troyed them  as  of  no  further  value  (p.  ),  although 
a  very  large  number  of  quite  insignificant  and  unim- 
portant papers  relating  to  the  same  period  were  care- 
fully preserved. 

With  respect  to  the  $1,200.00,  "in  payment  of 
three  entries  made  at  the  land  office  in  Boise  on  Sat- 
urday," the  record  shows  that  no  entries  or  final 
proofs  were  made  at  the  Boise  land  office  on  Satur- 
day, April  12th.  But  it  shows  that  on  Monday,  April 
7th,  1902,  final  proof  was  made  on  the  entry  of  Mary 
A.  Monroe,  (application  No.  317),  which  had  been 
filed  January  7,  1902. 

On  Tuesday,  April  8th,  final  proof  was  made  on 
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the  entry  of  Arthur  E.  Brookhart  (No.  320),  filed 
January  14,  1902. 

On  Friday,  April  11,  1902,  final  proof  was  made 
on  the  claim  of  John  Kinkaid  (application  No.  322), 
which  was  filed  January  22,  1902. 

On  Monday,  April  14th,  final  proof  was  made  on 
the  claim  of  Norman  H.  Young  application  No.  321), 
whose  initial  entry  had  also  been  filed  January  22, 
1902. 

Mrs.  Monroe  swears  (pp.  1700-1)  that  her  hus- 
band gave  her  his  check  on  the  Capital  State  Bank 
for  part  of  her  $400.00  final  proof  money^  that  the 
check  Avas  refused  at  the  land  office,  and  she  had  to 
go  to  the  bank  and  get  it  cashed,  which  she  did,  and 
she  says  that  her  husband  had  given  her  the  check 
for  this  purpose  two  days  before,  and  that  he  had 
kept  an  account  in  the  bank  ever  since  they  had  lived 
in  the  state — some  two  years  (pp.  1696-1701). 

If  Mrs.  Monroe  testified  truthfully — and  she  is 
uncontradicted — then  the  only  ''three  entries"  (final 
proofs)  to  which  Palmer's  payment  of  $1,200.00  could 
have  been  applied  must  have  been  the  Arthur  Brook- 
hart,  Kinkaid,  and  Noiman  H.  Young  entries.  Young 
testified  (pp.  1631-2),  in  a  somewhat  nebulous  man- 
ner, that  he  used  his  own  money  in  making  his  final 
proof,  that  he  had  some  cash  and  some  demands,  cer- 
tificates of  deposit  on  one  of  the  banks,  had  three  or 
four  deposit  checks,  dont'  know  which  he  used,  had 
some  of  them  from  January,  he  believes,  some  state 
warrants,  some  Ada  County  warrants,  that  were  paid 
some  time  during  the  month  of  January,  etc. 


30 

Young  may  haA^e  resorted  to  the  casuistry  of  an- 
other witness  (p.  139),  who  received  his  final  proof 
money  from  Wells,  and  testified  that  he  used  his  own 
money,  and  explained  by  saying,  "If  you  give  nie  a 
dollar  is  it  your  dollar  or  mine?" 

John  I.  Wells  testified  (pp.  4117-18)  that  he 
loaned  to  Arthur  Brookhart's  father  $812.50  for  the 
final  proof  money  of  Arthur  Brookhart  and  his  sis- 
ter, Mrs.  Lettie  L  .Stephenson,  whose  final  proof  was 
March  13, 1902. 

In  the  great  amplitude  of  Kinkaid's  garrulous 
testimony  no  light  is  shed  on  the  facts  of  his  final 
proof. 

No  original  entries  were  made  in  the  Boise  land 
office  between  April  5th  and  April  18th,  and  no  other 
final  proofs  were  made  during  April  than  the  four 
above  enumerated. 

As  to  the  $5,800.00  check  which  Palmer  gave  to 
Steunenberg  on  this  dsij,  April  10th,  and  what  it  paid 
for,  the  record  furnishes  but  incomplete  and  unsatis- 
factory information. 

This  was  undoubtedly  explained  in  detail  in 
Palmer's  letter  of  April  12th,  already  referred  to,  but 
missing  from  the  record. 

On  page  4600,  Steunenberg  charges  himself  in  ac- 
count with  Barber  and  Moon  with  the  item  ''Ad- 
vanced to  purchasing  agent,  April  10,  1902, 
$3,712.00,"  and  this  entry  appears  to  be  in  partial 
explanation  of  the  charge  just  preceding,  "Received 
from  A.  E.  Palmer,  April  10, 1902,  $5,800.00." 

This  entry  tallies  with  the  statement  in  Palmer's 
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letter  of  April  14th,  that  the  draft  made  by  hmi  that 
day  to  cover  his  check  of  $5,800.00  to  Steunenberg,  as 
well  as  the  check  to  Sweet  in  full  payment  for  his  in- 
terest in  the  enterprise  ''was  in  payment  of  business 
already  transacted  before  closing  with  Steunen- 
berg." 

In  other  words,  it  would  seem  that  $3,712.00  of 
the  $5,800.00  so  paid  April  10th  by  Palmer  to  Steun- 
enberg was  in  pajTnent  for  completed  entries  turned 
over  by  Steunenberg  at  that  date,  in  addition  to  the 
40  completed  entries  (6400  acres)  paid  for  in  the 
$32,925  pajanent  to  Sweet. 

We  have  already  seen  that  prior  to  March  12th 
only  35  final  proofs  and  payments  had  been  made  on 
the  51  entries  which  may  then  have  been  controlled 
by  Sw^eet  and  Steunenberg.  Between  March  12th 
and  March  28th,  1902,  inclusive,  final  proofs  were 
made  on  11  of  the  16  initiated,  but  incomplete,  Grimes 
Creek  entries,  which  Sweet  and  Steunenberg  may  be 
supposed  to  have  controlled  at  the  date  of  the  con- 
tract, March  12th. 

Five  of  these  newly  completed  entries  were 
needed  to  make  up  the  40  "completed  entries"  for 
which  Sw^eet  was  to  be  paid.  This  left  six  other  claims 
on  which  final  proofs  and  pajnnents  were  made  in  the 
latter  half  of  March.  During  the  latter  half  of  March 
also  ''something  over  $800.00"  was  given  by  John  I. 
Wells  to  W.  J.  Wills  to  make  his  own  and  his  wife's 
final  proofs  and  payments  with,  but  on  ' '  going  home 
and  talking  it  over  "Wills  and  his  wife  decided  that 
between  perjuring  themselves  at  the  land  office,  and 
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retaining  the  Wells-Kinkaid-Steunenberg  money  for 
their  own  use,  the  latter  would  be  the  lesser  evil,  so 
they  kept  the  money  and  failed  to  make  final  proof 
(pp.  2070-71). 

Of  course  Palmer  did  not  allow  Steunenberg  to 
persuade  hun  to  reimburse  "the  enterprise"  for  the 
money  which  it  had  so  paid  to  W.  J.  Wills  and  wife, 
and  for  which  not  even  temporary  receipts  from  the 
receiver  could  be  shown. 

The  six  extra  claims  on  which  final  proof  was 
made  after  March  12th — aside  from  the  five  needed 
to  fill  Sweet's  quota  of  40  completed  titles — would 
only  foot  up,  at  $550.00  apiece — the  rate  allowed  for 
Sweet's  claims— to  $3,300.00. 

The  $3,712.00  charged  as  '^ advanced"  to  purchas- 
ing agent  April  10,  1902,"  would  have  paid  for  nine 
final  proofs,  at  $412.50  each — the  amount  required 
at  the  Land  Office — and  if  Mrs.  Monroe  Avas  mis- 
taken about  her  husband  paying  for  her  final  proof, 
or  if,  unknown  to  her,  her  husband  received  the 
money  from  Wells  for  that  purpose,  and  if  the  money 
for  the  Wills'  final  proofs  (which  were  not  made) 
was  included  in  this  item,  it  is  possible  that  this  is 
the  true  explanation  of  it. 

In  any  event,  this  payment  of  $5,800.00  from 
Palmer  to  Steunenberg,  April  10th,  of  which  only 
$3,712  is  accounted  for  as  **  advanced  to  purchasing 
agent,"  left  $2,088.00  of  Barber  and  Moon's  money 
in  Steunenberg 's  hands,  a23parently  as  an  advance 
to  cover  the  making  of  future  final  proofs. 

The  final  proofs  made  between  March  12th  and 
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Marrli  28th,  1902,  inclusive,  were  as  follows: 

March  12,  on  entry  No.  301,  of  Uriah  Flint. 
March  13,  on  entry  No.  303,  of  Uriah  F.  Mc- 

Birney. 
March   13,   on   entry  No.   304,   of   Lettie   L. 

Stephenson. 
March  13,   on  entry  No.   305,   of  Martin  S. 

Stephenson. 
March  13,  on  entry  No.  313,  of  Altha  Grillum. 
March  18,  on  entry  No.  312,  of  Mack  Gillum. 
March  19,  on  entry  No.  308,  of  Wilbert  F.  Wil- 

mot. 
March  20,  on  entry  No.  307,  of  William  F. 

Eoberts. 
March  21,  on  entry  No.  315,  of  John  C.  Mon- 
roe. 
March  26,  on  entry  No.  316,  of  Charles  M. 

Wilmot. 
March  28,  on  entry  No.  314,  of  Henry  Rics  (or 
Rice). 
Mr.   Kinkaicl,  with  characteristic  modesty,   de- 
votes several  pages  of  the  record  to  explaining  that, 
notwithstanding   Sweet's   constant   urging  that   he 
should  take  charge  of  the  financial  dealings  with  the 
entrMiien,  from  the  inception  of  Sweet's  "enterprise 
and  venture,"  he  could  not  bring  himself  to  do  so, 
and  he  even  gives  it  as  his  recollection  that  before 
leaving  for  Thunder  Mountain,  about  the  middle  of 
April,  1902,  he  returned  to  Sweet  and  Steunenberg, 
intact,  all  of  the  various  sums  of  money  which  they 
had  placed  in  his  hands  for  this  purpose  during  the 
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several  preceding  months  (p.  4257).  The  bank  ac- 
count opened  ])y  "Kinkaid  Agent"  is  less  treacherous 
than  his  memory  on  these  points. 

From  that  it  appears  (pp.  3180-82)  that  between 
November  6,  1901,  when  he  opened  the  account,  and 
December  4,  1901,  he  deposited  $4,042.25;  that  on 
November  9th,  the  date  of  Henry  A.  Snow's  final 
proof  Kinkaid  drew  from  this  fund  $225.00;  on  No- 
vember 29th,  the  date  of  Minnie  Snow's  final  proof, 
he  drew  $175.00;  on  December  10th,  the  day  of  the 
Anderson,  Nugent,  Ball,  Harvey  Wells,  and  Hunter 
final  proofs,  he  drew  $2,000.00,  having  previously 
drawn,  on  December  4th,  5th  and  6th,  during  the 
time  that  the  Anderson-Nugent  party  were  vaccilat- 
ing  and  conferring  with  Kinkaid  daily,  about  making 
their  final  proofs,  as  he  says  he  urged  and  advised 
them  to  do,  in  four  amounts,  $340.00;  on  December 
19th,  the  date  of  Kate  Hunter's  final  proof,  he  drew 
$415.00  from  this  fund,  to  which,  on  December  14th 
and  20th,  he  added  deposits  of  $200.00  and  $210.00. 
On  January  2nd  he  deposited  $120.00;  January  27th, 
$1,000.00.  January  29th  Mr.  Kmkaid  drew  from  this 
fund  $1,000.00,  besides  intervening  smaller  amounts, 
and  on  that  day  the  final  proofs  of  Louisa 
B.  West  and  Gustave  and  Mary  Link  w^ere  made,  and 
these  three  parties  testify,  and  Wells  admits,  that 
they  obtained  their  final  proof  money  through  Wells 
— of  course,  ultimately  from  Sweet — through  the 
channel  of  Kinkaid,  his  disbursing  agent.  On  Feb- 
ruary 10th  Kinkaid  deposited  $4,480.00,  which  may 
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be  accounted  for  by  Steimenberg's  letter  to  Campbell 
of  February  11, 1902  (p.  3895)  : 
*'My  dear  Mace: 

My  wife  informed  me  over  the  phone  last 
night  of  your  telegram.  I  protected  the  tim- 
ber deal  in  Boise  j^esterday  for  a  few  days  by 
giving  my  personal  note  for  the  necessary 
amount. ' ' 

On  ]\Iarch  3rd,  $1,000.00  was  deposited  to  this  ac- 
count of  Kinkaid's;  March  10th,  $4,000.00;  March 
19th,  $3,000.00;  March  28th,  $375.00,  and  April  11th, 
$240.00.  The  $3,000.00  item,  deposited  l^^Iarch  19th, 
is  accounted  for  by  the  first  item  in  Steunenberg's 
account  with  the  Commercial  Bank  of  Caldwell,  on 
page  2843,  viz:  ''March  18„  1902,  cash  to  Kinkaid, 
$3,000.00." 

This  account  of  Steunenberg's  also  shows, 
''March  21,  cash  to  Kinkaid,  $15.00;"  and  March 
26th,  "To  self,  $2,000.00." 

Bearing  these  deposits  and  sources  of  supply  in 
mind,  there  would  seem  to  be  some  significance  in 
the  facts  that  on  February  12,  1902,  the  final  i)roof  of 
Walter  L.  Harrison  (No.  274)  was  made;  on  Feb- 
ruary 13th,  the  final  proofs  of  William  Pearson  and 
Henry  F.  Benedix  (No's.  276,  277) ;  on  February  14th, 
the  final  proofs  of  Louis  K.  Burns  and  Gustave  H. 
Rothine  (278,279). 

February  12th  Kinkaid  "Agent"  drew  from  this 
source  of  supply  $2,200.00. 

On  February  20th,  he  withdrew  $950.00,  and  on 
that  day  the  final  jn'oof  of  Charles  A.  Walker  (No. 
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286)  was  made,  and  on  February  21st,  the  final  proofs 
of  Samuel  and  Sarah  Greig  and  Margaret  Pearson 
(No's.  287,  288  and  289)  were  made. 

On  March  6th,  the  day  of  the  final  proofs  of  Lelia 
Lee  Butler,  Ida  M.  Briggs  and  Dora  C.  Burns 
(No's.  294,  295  and  296),  Kinkaid  drew  $850.00,  hav- 
ing, within  a  very  few  days  previous  to  that  date, 
withdrawn,  in  several  amounts,  $1,056.35.  On  March 
10th,  the  day  of  the  final  proofs  of  Samuel  and  Emma 
Swan  (No's.  299,  300),  Kinkaid  withdrew  from  this 
fund  $1,040.00.  On  March  12th  and  13th,  he  with- 
drew $1,660.00,  and  on  March  12th  Uriah  Flint's  final 
proof  (No.  301),  and  on  March  13th  the  final  proof  of 
Altha  Gillum  was  made,  and  Wells  testifies  (  ) 

that  he  gave  to  her  at  that  time,  for  her  own  and  her 
husband's  proof,  which  was  subsequently  made, 
March  18th,  about  $800.00. 

On  March  18th  Kinkaid  withdrew  from  the  bank 
$478.00,  having  previously  withdrawn,  on  March  14th 
and  17th,  $345.00.  And  on  March  19th  and  20th  Kin- 
kaid withdrew  $1,250.00  each  day. 

While  the  precise  amounts  deposited  and  with- 
drawn by  Kinkaid  ''agent"  pp.  (3178,  3180)  from  this 
bank  account  which  was  inaugurated  November  6, 
1901,  do  not,  in  every  case,  correspond  exactly  in 
date  and  amount  with  the  sums  required  for  the 
final  proof  of  the  entrymen  who  are  shown,  by  the 
evidence,  to  have  been  supplied  with  funds  for  this 
purpose  either  through  Wells  or  his  understudy. 
Dean  West,  including  $137.50  which  was,  in  most  in- 
stances, paid  to  the  entrymen  on  their  return  from 
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the  land  office  with  the  receipts  which  they  there  ob- 
tained from  the  receiver,  yet  the  correspondence  is 
so  general,  and,  in  many  instances,  so  precisely  ac- 
curate, that  the  inference  is  irresistible. 

The  smaller  amounts  withdrawn  from  day  to  day 
between  the  final  proof  dates  would  indicate,  as  also 
appears  from  the  evidence  in  many  instances,  that 
several  of  these  entrymen  were  paid  in  various  in- 
stallments, as  they  required  money,  and  not  all  at 
one  time. 

The  deposits  in  this  account  between  November 
6,  1901,  and  April  11,  1902,  aggregated  $18,667.25, 
and  the  withdrawals  during  the  same  period  aggre- 
gated $18,648.65.  Adding  to  this  the  $2,000.00  shown 
to  have  been  drawn  by  Steunenberg  from  his  bank 
March  26th,  1902,  in  time  for  the  final  proofs  of 
Charles  M.  Wilmot  and  Henry  Rics,  and  the  ill- 
fated  payment  to  W.  J.  Wills  and  wife,  gives  a  to- 
tal of  $20,667.25,  or  within  a  few  hundred  dollars  of 
the  total  amount  of  Sweet's  investment,  as  audited 
and  ascertained  by  Palmer. 

The  subsequent  course  of  this  bank  account  of 
Kinkaid  "Agent"  (pp.  3180-3182-3193)  throughout 
the  remainder  of  the  year  1902,  and  down  to  Decem- 
ber 31,  1904,  when  the  disbursements  aggregated 
$142,181.73,  as  against  dejoosits  aggregating  $142,- 
265.06,  leaving  a  balance  of  only  $83.33,  suggests  the 
possibility,  on  careful  examination  of  the  various 
items,  which  agree  so  constantly  with  the  dates  and 
amounts  of  pajnnents  shown  by  the  evidence  to  have 
been  made  to  various  entr3mien,  that  the  $140,000.00 
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investment  to.  whicli  Barber  and  Moon  committed 
themselves  by  the  contract  of  March  12th,  1902,  was, 
designedly,  passed  through  this  account,  and  through 
Kinkaid's  hands,  and  under  his  supervision,  and  thus 
kept  sej)arate  from  the  other  funds  supplied  by  Bar- 
ber and  Moon  to  Steunenberg,  in  the  larger  amounts 
of  $5,000,  $10,000,  $15,000,  $20,000,  $25,000,  and  even 
$50,000  (pp.  4768-4777),  as  time  went  on,  and  the 
scope  of  the  enterprise  developed. 

After  the  settlement  for  Sweet's  interest  and  the 
other  payments  to  Steunenberg,  above  mentioned, 
April  10,  1902,  the  enterprise  went  forward  rapidly. 

Between  April  18th  and  August  15th,  1902,  22 
further  entries  were  made  in  the  Grimes  Creek  and 
Moores  Creek  timber,  all  of  which  passed  promptly 
into  the  defendants'  hands. 

Mr.  Moon  visited  Boise  and  the  timber  districts 
in  May  or  June,  1902  (p. ) 

As  early  as  May,  1902,  their  attention  had  been 
directed  to  a  larger  and  better  body  of  timber  on  the 
North  Fork  of  the  Boise  Eiver  (called  in  the  record 
Crooked  River),  and  they  had  given  instructions  to 
have  it  cruised.  (4399-4401-4465). 

In  June,  1902,  Downs  cruised  this  body  of  timber, 
and  temporarily  suspended  the  location  of  entrymen 
in  the  Basin  ( ). 

On  his  return  he  reported  to  Wells  that  there 
were  about  100  good  locations  in  the  Crooked  River 
country.  After  August  15th  the  location  of  entry- 
men  by  Wells  and  Downs  was  wholly  transferred 
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from  the  Boise  Basin  to  the  Crooked  River  country. 

Between  August  27th  and  October  17th,  79  entries 
were  thus  made  in  the  Crooked  River  district. 

The  work  of  locating  entrymen  was  then  sus- 
pended, for  reasons  which  will  appear  later  in  this 
brief,  until  the  following  spring  and  summer,  Avhen 
the  remainder  of  the  desirable  tmiber  in  the  Crooked 
River  district  (something  less  than  4000  acres)  was 
filed  on  by  entrjonen,  through  the  solicitation  and 
instriunentality  of  Wells,  Downs  and  Kinkaid,  and 
forthwith  transferred  to  the  defendant,  through  the 
instrumentality  of  Pritchard  and  Kinkaid. 

Another  body  of  very  desirable  tuuber,  nearer  to 
Boise  than  either  of  the  other  districts,  and  situated 
in  Township  6,  Range  4,  had  been  brought  to  the  at- 
tention of  Barber,  Moon  and  Steunenberg  during 
the  summer  of  1902,  (4547),  and  they  had  the  timber 
cruised  and  estimated  by  both  Ccnmors  and  Thornton 
in  July  and  August,  1902  (See  plaintiffs'  Exh.  148  K). 

This  timber  was  not,  however,  at  that  time  open 
to  entry. 

The  township  had  never  been  surveyed,  and  when 
it  should  be  surveyed,  the  State  of  Idaho  must  ex- 
ercise or  waive  its  preference  right  of  selection  with 
respect  to  the  lands  granted  to  it  under  the  Act  of 
Congress  admitting  Idaho  as  a  State,  before  any 
timber  and  stone  entries  could  be  filed  by  individual 
entrymen. 

During  the  winter  of  1902-3,  or  the  spring  of  1903, 
this  township  was  surveyed,  and  the  official  plat  of 
the  survey  was  filed  in  the  land  office  at  Boise,  July 
15,  1903. 
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Mr.  Barber's  vigilant  determination  to  secure  this 
timber  is  evidenced  by  the  telegram  which  he  sent  to 
Steimenberg  July  2,  1903:  ''Do  not  neglect  Town- 
ship Six,  Range  Four  on  the  15th."  (p.  4559). 

Mr.  Barber,  however,  mistook  the  date  at  which 
the  official  plat  was  to  be  filed  for  the  date  at  which 
the  timber  would  be  thrown  open  to  entry,  not  un- 
derstanding, probably,  that  the  State  was  given  60 
days  from  the  filing  of  the  plat  for  the  exercise  of 
its  preference  right  of  selection  in  the  new  township. 
During  July  and  August  Downs  also  cruised  and  esti- 
mated this  6-4  timber. 

Through  Kinkaid,  Downs  had  obtained  information 
as  to  the  probable  location  of  the  lands  which  would 
be  selected  by  the  State  (p.  4017-18). 

Accordingly,  a  few  days  before  the  State's  selec- 
tion was  publicly  announcfed, — which  was  on  the 
afternoon  of  Saturday,  September  12,  1903, — Downs 
had  been  busily  engaged  in  rushing  wagon  loads  of 
willing  entrymen  out  to  the  6-4  tunber  and  back  to 
Boise,  where  he  had  them  form  in  line  at  the  land  of- 
fice on  the  evening  of  Saturday,  September  12th,  and 
throughout  the  day  and  evening  of  Sunday,  Septem- 
ber 13th,  and  until  the  opening  of  the  land  office 
Monday  morning,  September  14th. 

During  Saturday  and  Sunday  Kinkaid  was  indus- 
triously employed  in  preparing  the  entry  papers  for 
these  entrymen  to  file,  on  the  opening  of  the  land  of- 
fice, Monday  morning. 

Twenty-five  of  these  entries  were  filed  that  day. 
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every  one  of  which,  shortly  after  final  proof,  passed 
to  the  defendants,  and  24  of  these  are  enumerated  in 
the  bill. 

In  addition  to  the  foregoing  general  statement  of 
the  transactions  brought  in  question  by  this  brief,  it 
seems  proper,  in  view  of  the  great  volume  of  the  tes- 
timony^, and  of  the  unrelated  order  in  which  much 
of  it  had,  of  necessity,  to  be  taken,  and  in  which  it 
now  appears  in  the  record,  to  advert  in  some  detail 
to  the  testimony  of  such  of  the  entrymen  as  could 
be  found  and  examined  as  witnesses,  with  respect  to 
the  facts  of  their  particular  entries,  and  to  some 
other  special  circumstances  which  seem  to  throw 
light  on  the  real  nature  of  the  transactions. 

Before  taking  up  the  testimony  of  the  entrymen, 

it  may  be  helpful  to  give  in  their  chronological  order 

the  correspondence  which  preceded  and  immediately 

followed  the  making  of  the     March     12th,     1902, 

agreement : 

Page. 

Letter,  Steunenberg  to  Campbell,  Feb.  2, 
1902,  enclosing  his  10-  or  12-page  report. 
(This  letter  is  not  in  the  record,  but  is 
referred  to  in  Steunenberg 's  subsequent 
letter  of  Feb.  8,  1902) 3859 

Reply  letter,  Campbell  to  Steunenberg, 
Feb.  8,  1902 3853 

Letter,  Steunenberg  to  Campbell,  Feb.  11, 
1902.  (Protected  the  timber  deal  yes- 
terday for  a  few  days  by  giving  personal 
note  for  necessary  amount.) 3859 
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Letter,  Palmer  to  Barber,  Feb.  21,  1902: 
' '  Mail  you  today  report  of  ex-Gov.  Steu- 
nenberg,  which  explains  itself.  Mr. 
Campbell  gave  me  this  in  confidence." . .        4367-8 

Letter,  Palmer  to  Barber,  Feb.  22,  1902: 
*' About  $30,000  worth  of  timber  already 
bought  under  Steunenberg's  plan,  and 
Mr.  Campbell  will  likely  make  a  pool  of 
$100,000  more  to  back  the  governor,  but 
says  T  !an  have  his  place  if  I  want  it." 
Etc 4369-70 

Telegram,  Barber  to  Palmer,  Feb.  26, 1902: 
''Have  Steunenberg  come  to  Eau  Claire 
at  our  expense.    Answer." 4370 

Letter,  Pahner  to  Barber,  Feb.  27,  1902: 
''Steunenberg  should  reach  Boise  to- 
night and  receive  Campbell's  wire  asking 
him  to  go  to  Eau  Claire,"  Etc 4371 

Telegram,  Palmer  to  Barber,  March  1, 
1902:  '<*  *  *  Steunenberg  here  tomor- 
row."    4372 

Telegram,  Palmer  to  Barber,  March  1, 
1902:  "Steunenberg  left  for  Boise  this 
morning.  Campbell  wired  him  to  come 
back.    Should  leave  here  Sunday." 4373 

Letter,  Palmer  to  Barber,  March  2,  1902, 
introducing  Gov.  Steunenberg:  "You 
are  already  familiar  with  the  object  of 
his  visit.  He  will  explain  details  to  you."  4373 

Letter,  Palmer  to  Barber,  March  2,  1902: 
"Gov.  Steunenberg  leaves  tonight    for 
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Eau  Claire.  Wish  you  would  show  him 
a  little  attention  as  he  is  quite  a  man." 
Etc 4374 

Telegram,  Barber  to  Palmer,  March  7, 
1902:  "Will  you  serve  as  treasurer  of 
corporation  to  develop  Steunenberg 
scheme  and  be  responsible  for  proper 
application  of  funds?"    4379 

Telegram,  Pahner    to    Barber,    March  7, 

1902:     "Yes."   4379 

Telegram,  Barber  to  Palmer,  March  7, 
1902 :  ' '  Have  trustworthy  man  ascertain 
if  logs  can  be  driven  in  large  quantities 
from  junction  of  Grimes  and  Moore's 
creeks  to  Boise.    Answer." 4380 

Telegram,  Palmer  to  Barber,  March  7, 
1902:  "Jim  Maloney  here.  Shall  I  send 
him  to  report  on  creeks"? 4381 

Letter,  Barber  to  Palmer,  March  7,  1902: 
"Steunenberg  gone  to  Chicago  to  meet 
Sweet,  who  has  large  interest  in  scheme 
the  governor  is  promoting.  This  prop- 
osition looks  very  fascinating  to  us," 
Etc 4381-2 

Telegram,  Barber  to  Palmer,  March  8, 
1902:  "Don't  like  Maloney  but  prompt 
(erroneously  printed:  "presume")  ac- 
tion necessary."  4383 

Telegram,  Palmer  to  Barber,  March  8, 
1902:  "Moore's  creek  all  right.  Grimes 
creek  driveable  about  three  miles  from 
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mouth."   : 4384 

Telegram,  Palnier  to  Barber,  March  8, 
1902:  ''Reputable  party  wires  me  large 
quantities  have  been  driven  down 
Moore's  creek  annually." 4384 

Telegram,  Palmer  to  Barber,  March  8, 
1902:  "We  leave  for  Boise  tomorrow 
night.  Will  wire  you  as  soon  as  possible. ' '  4385 

Telegram,  Palmer  to  Barber,  March  8, 
1902 :  ' '  Too  little  water  in  G-rimes  creek. 
Think  Moore's  creek  supply  ample.  Mail 
reliable  information  tonight.  Unneces- 
sary me  go  Boise." 4385 

Letter,  Barber  to  Palmer,  March  8,  1902: 
"In  the  last  24  hours  our  suspicions  have 
been  aroused  that  other  parties  have 
been  attempting  to  forestall  Grov.  Steu- 
nenberg  in  obtaining  the  timber  in  Boise 
Basin,  and  in  order  to  protect  him  and 
possibly  handle  the  situation  ourselves, 
we  have  been  trying  to  do  business  by 
telegraph.  *  *  *  We  have  heard  nothing 
from  the  governor,  who  went  to  Chicago 
to  meet  his  partner,  Mr.  Sweet." 4385-6 

Telegram,  Barber  to  Steunenberg  at  Chi- 
cago, March  10, 1902:  "When  will  you  be 
here?    We  advise  prompt  action." 4386 

Steunenberg-Barber-Moon  agreement  of 
March  12,  1902 4387-4396 

Letter,  Barber  to  William  Carson,  Burling- 
ton, Iowa,  March  12,  1902:    "Gov.  Steu- 
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nenberg  is  here  today.  I  am  in  hopes  to 
fix  up  some  kind  of  a  deal  before  night, 
whereby  we  get  control  of  the  four  to 
eight  hundred  millions  of  timber  in  the 
Boise  Basin  about  which  I  wrote  you  re- 
cently. *  *  *  P.  S.  Since  writing  the 
above  we  have  practically  closed  with  the 

governor." 4807 

Letter,  Steunenberg  from  Eau  Claire  to 
Campbell  at  Spokane,  March  13, 1902,  an- 
nouncing closing  of  deal  with  Barber  and 

Moon 3861-2 

Letter,  Moon  to  Palmer,  March  13,  1902, 
enclosing  contract  of  March  12th  with 
instructions  to  verify  representations ;  be 
satisfied  that  all  conditions  comply  with 
agreement;  audit  Sweet's     investment. 

Etc , 4414-18 

Letter,  Palmer  to  Moon,  March  26,  1902: 
''Phoned  Steunenberg  yesterday.  Day 
after  tomorrow  leave  for  Boise,"  Etc..  .  4419 

Telegram,  Moon  to  Palmer,  March  29, 
1902:  ''Estimator  Denny  Thornton  leaves 
here  Tuesday.     Will  report  to  you  at 

Spokane."   4420 

Letter,  Moon  to  Palmer,  March  29,  1902: 
confirming    telegram    about    Estimator 

Thornton,  Etc 4421 

Letter,  Palmer,  fi^om  Boise,  to  Moon, 
March  30,  1902:  "Am  going  into  the 
timber  tomorrow.    Meet    governor    to- 
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night.  Capt.  Henry  and  Turrish  figur- 
ing on  timber  tributary  to  Boise  River 
and  Payette,"  Etc 4422 

Telegram,  Moon  to  Pahner,  April  3,  1902: 
"If  telegram  refers  to  Payette,  go  slow; 
if  other  proposition,  am  inclined  to  go 
ahead."  4426 

Telegram,  Palmer  (at  Spokane)  to  Moon, 
April  3,  1902:  "Shall  I  close  and  send 
Thornton  to  estimate?" 4426 

Letter,  Palmer  (at  Spokane)  to  Moon, 
April  3,  1902,  reports  trip  through  tim- 
ber; advises  purchase  of  Payette  timber 
and  Cobban  option:  "Wire  me  if  I 
shall  have  the  governor  sign  contract 
and  proceed  to  close  up  deal. " 4425-6 

Letter,  Moon  to  Palmer,  April  3,  1902: 
"Letter  March  30th  and  telegram  April 
3rd  received,"  Etc 4427 

Telegram,  Moon  to  Palmer  (Spokane), 
April  4,  1902:  "Yes,  if  everything  seems 
square."   4428 

Letter,  Palmer  (Spokane)  to  Moon,  April 
4,  1902:  "Your  wire  received.  Have 
phoned  governor  I  would  be  there  on  6th 
or  7th  to  close  with  him.  Thornton  leaves 
this  I),  m.  Will  follow  Moore's  creek 
from  Boise  River  to  junction."  *  *  * 
"The  only  title  so  far  acquired  is  re- 
ceiver's receipts."  Etc 4428 

Letter,  Palmer  (Spokane)  to  Moon,  April 
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5,  1902:  "Am  going  to  Boise  today  to 
close  with  Steunenberg.  You  understand 
the  only  title  you  get  pending  patent  is 
receiver's  receipt."  Etc.  *  *  *  Think  it 
is  his  (Steunenberg 's)  intention  to  scrip 
the  balance  of  the  land.  This  plan  may 
cost  more  but  is  safer." 4429 

Telegram,  Moon  or  Frawley  to  Palmer  at 
Boise,  April  7,  1902:  (Not  given  in  the 

record,  but  referred  to  on  page 4431-2 

Evidently  instructs  Palmer  to  wait  for 
Frawley  letter. 

Letter,  Moon  (prepared  by  Frawley)  to 
Palmer  at  Boise,  April  7,  1902:  (A  long 
letter  of  final  instructions,  especially  in- 
sisting on  conditions  precedent,  6,400 
acres,  Etc.  (p.  4433.)  4432-4 

Telegram,  Palmer  (at  Boise)  to  Moon, 
April  7,  1902:  "Am  ready  to  close  on 
16,000  acres  provided  you  understand 
there  are  no  titles  until  patents  are  is- 
sued."    4430 

Telegram,  Palmer  (at  Boise)  to  Moon, 
April  11,  1902 :  ' '  Deal  closed.  Statement 
and  draft  $40,000  Spokane  Saturday. 
Sweet's  $33,000  held  by  Steunenberg  six 
months  as  guarantee  to  titles. " 4435 

Letter,  Palmer  to  Moon,  April  12,  1902. 
Explaining  payments  of  April  10th  to 
Steunenberg,  including  the  check  for 
$5,800.    This  letter  not  produced  in  evi- 
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dence,  but  referred  to  in  Palmer's  letter' 

of  April  14.)    4437 

Letter,  Palmer  (at  Spokane)  to  Moon, 
April  14, 1902,  advising  of  drafts  amount- 
ing to  $39,964.95:  "In  payment  of  bus- 
iness already  transacted  before  closing 
with  Steunenberg;"  referring  to  list  of 
descriptions  previously  sent.  Etc 4437-8 

Conveyance  of  bill  of  sale  from  Wm.  Sweet 
tu  Barber  and  Moon,  dated  March  28, 
1902 ;  acknowledged  in  New  York  March 
31,  1902;  delivered  to  Palmer  April  10, 
1902,  assigning  all  Sweet's  right  and  in- 
terest in  the  enterprise.  Etc 4440-43 

Letter,  Moon  to  Palmer,  April  2,  1902: 
a*  *  *  Steunenberg  must  be  careful  not 
to  let  them  (Capt.  Henry,  Etc.)  get  ahead 
of  him  in  any  way.  Expect  Thornton  will 
reach  you  before  you  get  this." 4445 

Letter,  Palmer  (at  Spokane)  to  Moon, 
April  5,  1902:  "Letter  of  2nd  received. 
Note  what  you  say  re.  Capt.  Henry."  Etc. 
"Was  offered  3,000  acres  forest  reserve 
scrip  today  at  $6.00  My  impression  was 
it  could  be  bought  for  $5.50.  Will  take 
the  question  up  with  the  Government."  4446 

Opinion  of  Roy  P.  Wilcox  on  Timber  and 
Stone  Act  and  modus  operandi  of  acquir- 
ing title  to  government  lands  through 
entrymen  under  the  same,  delivered  to 
Mr.  Moon:    "At  the  time  Gov.  Steunen- 
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berg  was  here  (in  Eau  Claire)  the  March 
12,  1902,  agreement  was  entered  into."     4834-56 
The  foregoing  comprises  the  documentary     evi- 
dence in  the  record  contemporaneous  with,  and  im- 
mediately preceding  and  following  the  making  of 
the  March  12,  1902,  agreement. 

Some  other  documents,  notably  the  Steunenberg 
report  of  February  2,  1902,  and  the  Palmer  letter 
to  Moon  of  April  12,  1902,  explaining  his  payments 
to  Sweet  and  Steunenberg,  are  missing. 

Governor  Steunenberg  is  dead;  Sweet's  where- 
abouts could  not  be  learned;  Palmer  was  in  Canada 
under  treatment  for  mental  irresponsibility;  the 
evidence  of  Messrs.  Barber  and  Moon  with  regard 
to  the  making  of  this  agreement,  as  well  as  with  re- 
gard to  the  course  of  conduct  subsequently  pursued 
under  it,  will  be  found  in  vols.  XI,  XII  and  XIII,  pp. 
4356-4860. 

THE    EVIDENCE    RELATING    TO    THE    SEV- 
ERAL ENTRIES  ON  GRIMES  AND 
MOORE'S  CREEKS. 

A  brief  glance  at  the  history  of  what  is  called 
the  March  12th  agreement  the  "enterprise  and 
venture  of  exploring  and  obtaining  title"  to  these 
Government  timber  lands,  as  previously  carried  on 
by  Sweet  and  Steunenberg,  and  its  status  on  March 
12,  1902,  when  Barber  and  Moon  purchased,  and 
succeeded  to,  Sweet's  interest  and  part  in  the  project, 
may  give  a  clearer  understanding  of  the  purport  and 
purposes  of  this  March  12  agreement. 
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All  of  the  Boise  Basin  entries  made  before  March 
12, 1902,  in  their  chronological  order,  are  given  in  the 
Appendix  A.  at  the  end  of  this  brief,  and  all  of  snch 
entries  following  March  12,  1902,  are  given  in  Ap- 
pendix B. 

The  first  entries  in  the  Boise  Basin  were  made 
in  August,  1901,  under  the  auspices  of  Paris  &  Man- 
ning, a  firm  of  promoters  at  Minneapolis,  Minn., 
who  advertised  for  persons  to  take  up  Timber 
Claims  in  ''a  large  body  of  fine  Government  timber 
in  the  'Boise  Basin,  Idaho,'  "  and  offered  to  take 
them  from  Minneapolis  to  the  timber,  locate  them, 
and  pay  their  expenses  to  the  timber  and  back  to 
Boise,  for  $135.00  apiece. 

In  response  to  this  advertisement  Henry  A.  Snow, 
Patrick  H.  Downs,  Rose  Anne  Walker  and  Julia  M. 
Anderson  left  Minneapolis  early  in  August,  1901, 
and  were  met  at  Boise  by  Mr.  Manning,  who,  with- 
in a  few  days,  drove  them  out  to  the  timber  in  Sec- 
tions 8,  17,  and  18,  in  Township  7,  Range  5,  about 
forty-five  miles  northeast  of  Boise,  and  two  or  three 
miles  north  of  Centerville. 

Snow  and  Downs  had  both  had  some  experience 
as  Timber  Cruisers  in  Minnesota,  and  they  made 
some  explorations  of  the  timber  in  general,  before 
selecting  their  locations. 

The  "Timber  and  Stone  Sworn  Statements,"  and 
"Applications  to  Purchase,"  of  these  four  persons 
were  filed  in  the  Boise  Land  Office  August  17,  1901, 
and  were  numbered  respectively,  Nos.  203,  204  ,205, 
and  206. 
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Mrs.  Walker  abandoned  her  entry  without  making 
Final  Proof. 

Between  Aug.  17th  and  Sept.  20th,  1901,  four 
other  Timber  and  Stone  entries  on  Grimes  Creek 
were  filed  at  the  Boise  Land  Office,  besides  some 
which  were  abandoned  without  Final;  Proof,  and 
some  on  the  Payette  River,  a  territory  not  involved 
in  this  suit. 

The  four  Grimes  Creek  entries  were: 

No.  213,  filed  Sept.  7th  by  Minnie  Lyons  (who 
shortl}^  afterwards  married  Henry  A.  Snow  and 
made  her  Final  Proof  Nov.  20th,  1901,  under  the 
name  of  Minnie  Snow) ; 

No.  214,  filed  Sept.  10th,  by  Chas.  J.  Burchard; 

No.  215,  filed  Sept.  10th,  by  Wm.  F.  Snow. 

No.  218,  filed  Sept.  11th,  by  Jas.  H.  Hamilton. 

These  seem  to  have  followed  in  the  wake  of  the 
Paris  &  Manning  project,  which  collapsed  early  in 
September,  at  which  time  Manning  left  Idaho  and 
returned  to  Minnesota,  owing  Snow  and  Downs  for 
some  cruising  they  had  done  for  him,  and  leaving 
some  other  debts. 

The  seven  entries  so  made,  which  were  followed 
by  Final  Proofs  and  Payments,  were  in  neighbor- 
ing Sections  of  Township  7,  Range  5. 

Beginning  with  Application  No.  219,  Sept.  20th, 

1901,  the  numbers  and  dates  of  the  Boise  Basin  en- 
tries, seventy-two  in  all,  filed  prior  to  March  12, 

1902,  with  the  names  of  the  entrymen  and  women, 
are  given  by  i\Ir.  Balderston  at  Pages  3294-9,  from 
the  Land  Office  records. 
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These  entries,  Avith  the  descriptions,  dates  of 
Final  Proof,  dates  of  Receiver's  Receipts,  and  dates 
of  Deeds  from  the  several  entrymen  to  A.  E.  Palmer, 
and  some  other  details  shown  by  the  exhibits  and 
evidence  there  referred  to,  are  set  out  in  chronolog- 
ical order  in  the  Schedule,  Appendix  A,  at  the  end 
of  this  Brief. 

Seven  of  these  72  applications  (Nos.  222,  247,  250, 
270,  309,  310,  311)  were  abandoned  without  Final 
Proof,  and  two  others,  (Nos.  295,  296)  were  relin- 
quished to  the  Government  shortly  after  Final  Proof, 
and  the  purchase-money  was  returned  to  the  entry - 
men. 

While  there  is  some  evidence  that  Paris  and  Man- 
ning held  out  to  the  entryman  whom  they  induced 
to  locate,  the  prospect  of  being  able  to  sell  their  claims 
to  some  large  lumber  Company,  we  do  not  think  the 
evidence  with  regard  to  these  entries  establishes  the 
existence  of  such  a  specific  prior  agreement  or  under- 
standing, as  to  invalidate  the  entries,  or  to  entitle 
the  Government  to  a  cancelation  of  the  Patents.  This 
applies  to  the  entries  of  Patrick  H.  Downs  (No.  204) , 
Wm.  F.  Snow  (No.  215)  and  James  H.  Hamilton 
(No.  218),  named  in  the  bill  of  complaint. 

The  entries  of  Homer  C.  Granger  (No.  220),  Jennie 
E.  Wells  (No.  221),  and  the  five  entries  (Nos.  224, 
225,  226,  277  and  228)  of  Harvey  H.  Wells,  Albert  P. 
Nugent,  Arthur  Anderson,  Abel  E.  Hunter  and 
James  T.  Ball,  are  the  subject  of  much  testimony  in 
the  record. 

This  testimony  will  be  found  at  the  pages  indicated 
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opposite  these  entries  in  the  Schedule  Appendix  A. 
The  substance  of  it  is  that  all  of  these  entries  were 
made  at  the  suggestion  and  solicitation  of  John  I. 
Wells  and  on  his  promise  to  furnish  the  money  for 
their  final  proof,  and  to  secure  to  the  several  entry- 
men  "easy  money"  amounting  to  about  $250  in  each 
case,  with  the  understanding  that  they  should  trans- 
fer the  lands  so  acquired  as  he  might  direct. 

The  five  entries  (Nos.  224-228)  were  suspended 
and  subsequently  canceled  by  the  Land  Office,  as 
fraudulent  on  this  ground,  and  the  General  Land 
Commissioner,  and  later,  the  Secretar}^  of  the  In- 
terior, affirmed  this  decision. 

No  patents  were  ever  issued  on  these  entries,  and 
they  are  not  named  in  the  Bill. 

It  is  not  clear  from  the  evidence  precisely  what 
plan  for  the  ultimate  disposition  of  these  entries 
Wells  may  have  had  in  mind  at  the  time  the}^  were 
made,  but  it  does  clearly  apj)ear  that,  before  the  time 
arrived  for  making  final  proofs  on  any  of  them,  an 
arrangement  had  been  consummated  between  Wells, 
Kinkaid,  Sweet  and  Downs  to  do  exactly  what  was 
done  with  practically  all  of  the  subsequent  entries. 
Wells  puts  the  date  for  this  arrangement  as  the  lat- 
ter part  of  December  and  before  January  10,  1902. 
(p.  ).    Kinkaid  is  even  more  indefinite.    Downs, 

whose  functions  were  to  receive  the  entrymen  at  the 
timber  as  they  were  sent  up  to  him  by  Wells  and 
give  them  the  locations  on  which  tlicy  were  to  fik', 
docs  not  attempt  to  give  any  date  for  tlic  commence- 
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ment  of  the  operations  in  which  Sweet  was  in- 
terested. 

Kinkaid  testifies  (p.  4224-5),  ''In  the  summer 
or  fall  of  1901,  Mr.  Clapp,  a  Minnesota  man 
and  elegant  gentleman  whom  I  met  at  Boise,  and  one 
John  Eraser,  came  to  me  and  said,  'Don't  you  want 
to  go  into  the  timber  matter'?'  and  I  said,  'I  don't 
know  anything  about  the  timber  matter  and  don't 
know  as  I  do.'  They  told  me  that  they  had  cruised 
out  a  lot  of  that  country  up  in  the  Boise  Basin  and 
that  there  .was  some  very  good  timber  up  there 
And  they  said  they  would  file  me  for  $200,  and  I 
thanked  them,  and  that  was  the  first  I  remember 
of  having  anything  to  do  with  timber.  I 
don't  know  anything  more  about  it  until  I  was  up 
in  the  Basin  about  November  or  October,  1901,  with 
Mr.  Ingalls,  a  mining  man  from  Texas.  *  *  *  As 
we  came  through  Centerville,  John  I.  Wells  had 
missed  the  stage  and  rode  to  Boise  with  us." 

Then  follows  a  somewhat  rambling  narrative  cov- 
ering 40  to  50  pages,  much  of  which  is  flatly  con- 
tradicted by  the  bank  account  of  "John  Kinkaid, 
agent,"  and  by  other  documentary  evidence,  but 
which,  taken  as  a  w^hole,  shows  that  at  some  time 
prior  to  November  6,  1901,  when  the  "Kinkaid 
agent"  bank  account  was  opened.  Sweet  agreed  to 
furnish  Kinkaid  with  funds  for  the  purpose  of  mak- 
ing the  final  proof  payments  for  such  entrymen  as 
Wells  and  Downs  had  already  located,  and  might 
thereafter  be  able  to  locate. 

The  evidence  in  regard  to  the  entries  of  Michael 
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Koppas  (No.  238)  filed  October  9,  1901;  John  Bates 
(No.  246)  filed  October  21,  1901;  Evelyn  O'Farrell 
(No.  280  filed  November  27,  1901;  John  R.  Gary  (No. 
298)  filed  December  19,  1901,  and  James  O.  Baker 
(No.  306)  filed  December  24,  1901,  each  of  which  is 
named  in  the  bill,  does  not,  in  our  judgment,  estab- 
lish that  any  of  these  entrymen  were  at  the  tune  of 
their  respectiA'e  entries  conscious  participants  in  the 
unlawful  project  of  Sweet,  Kinkaid,  Wells  and  Downs 
and  we  shall  not  contend  that  the  Government  is  en- 
titled to  a  cancellation  of  any  of  the  patents  issued  on 
these  entries,  on  the  evidence  in  the  j^resent  record. 

According  to  the  evidence,  Koppas  did  not  convey 
his  claim  to  the  defendants  until  July  29,  1904;  John 
Bates,  not  until  March  17,  1906;  Evelyn  O'Farrel, 
not  until  August  1,  1905;  John  R.  Gary,  not  until 
March  20,  1903;  James  O.  Baker,  not  until  July  7, 
1904,  and  each  of  these  parties,  except  Koppas  (who 
could  not  be  found)  testified  that  the}^  had  no  under- 
standing of  any  sort  prior  to  their  entries,  and  no  ne- 
gotiations thereafter,  looking  to  the  transfer  of  their 
claims,  until  very  shortly  prior  to  the  dates  of  their 
respective  deeds. 

Wells  testifies  that  he  loaned  Homer  Granger  souk? 
of  the  money  for  final  proof  (p.  4113) ;  that  he  loaned 
the  father  of  Lettie  L.  Stephenson  and  Arthur  Brook- 
hart  $812-50  for  the  final  proofs  of  his  daughter  and 
son  (pp.  4117-8) ;  that  he  loaned  Martin  S.  Stephen- 
son, the  husband  of  Lettie,  the  money  for  his  final 
proof  (pp.  4118-9). 

At  pp.  4150-2  he  says,  "I  assisted  pretty  nearly  all 
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of  the  people  that  were  located  in  the  spring  (a  miss- 
print  for  "fall")  of  1901,"  and  that  he  got  the  money 
from  Sweet,  whom  he  had  known  ever  since  1895  (p. 
4149).  Wells  enmnerates  (p.  4150-51)  as  parties  to 
whom  he  remembers  furnishing  the  money  for  their 
final  proof  Dean  West  (No.  248),  Louisa  B.  West 
(No.  262),  Charles  Nelson  (No.  260),  William  Pear- 
son (No.  276),  Margaret  Pearson  (No.  289),  Leila 
Lee  (No.  294),  Arthur  E.  Brookhart  (No.  320),  Gus- 
tave  A.  Link  and  Mary  Link  (Nos.  263-  264),  Harry 
L.  Clyne  (No.  259),  Louis  Nibler  (No.  261),  Edward 
Brisbin  (No.  360),  Wm.  W.  Abrams  (No.  258),  Louis 
K.  Burns  (No.  278),  Dora  Burns  (No.  296),  Charles 
W.  Ballentine  (No.  256),  Lettie  L.  Stephenson  and 
Martin  S.  Stephenson  (Nos.  304,  305),  Altha  Gillimi 
(No.  313),  Samuel  Grieg  and  Sarah  Grieg  (Nos.  287, 
(No.  341,  John  E.  Hobbs  (No.  993),  and  Mary 
(No.  341),  John  E.  Hobbs   (No.  ),  and  Mary 

Thompson  (No.  589),  and  that  he  furnished  a  part 
of  the  money  for  final  proofs  of  Homer  C.  Granger 
and  W.  L.  Harrison,  and  part  or  all  for  Wilbert  F. 
Wilmot.  He  does  not  profess  that  this  list  is  com- 
plete, and  elsewhere  he  mentions  furnishing  the 
money  for  Mack  Gillum  and  some  others. 

Dean  West  lived,  at  the  time  of  his  examination,  in 
the  same  house  Avith  Patrick  Downs  (p.  200).  He 
filed  a  claim  in  the  Boise  Basin  Oct.  26,  1901,  at  the 
suggestion,  he  says,  of  his  brother-in-law,  Samuel 
Dye,  since  deceased.  He  said  Dye  told  hmi,  "That 
they  wanted  to  get  up  a  load  to  take  up  some  timber 
in  the  Basin  country  about   Centerville   and  if  I 
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wanted  to  take  up  a  claim  I  could  go  with  hiin  if  I 
paid  $25  for  location,  for  filing,  and  so  on,  and  he 
told  me  there  w^as  $250  in  it  for  me  over  and  above  ex- 
penses." 

Accordingly  he  w^ent  the  next  morning  with  Sam- 
uel Dye  and  his  son,  Oral  Dye,  (neither  of  whose  final 
proofs  were  accepted)  and  John  Keene.  John  I. 
Wells  gave  the  party  a  note  to  Patrick  Downs,  who 
was  in  the  timber  and  they  paid  Wells  a  locating  fee 
after  they  had  gotten  back  and  filed  their  entries. 
They  met  both  Pat  Downs  and  Henry  A.  Snow  at 
Centerville,  who  showed  them  over  the  ground, 
claimed  to  show  them  the  corners  of  the  land,  and 
gave  one  of  the  party,  Mr.  Dye,  the  descriptions  to 
take  back  to  Wells  (pp.  201,  202).  West  got  the 
money  from  Wells  for  his  final  proof,  four  hundred 
and  some  odd  dollars.  He  had  been  told  if  he  needed 
any  money  to  prove  up  with  where  to  go  and  get  it. 
(p.  202).  He  did  not  give  Wells  any  note  for  the 
money  or  pay  him  any  interest,  (p.  203) .  He  turned 
the  receipt  which  he  got  at  the  Land  Office  over  to 
Wells  the  same  day  or  a  day  or  so  later,  (p.  204). 
Later,  and  he  thinks  the  day  after  getting  his  final 
receipt  from  the  Land  Office,  he  and  his  wife  went 
to  Mr.  Pritchard's  office  and  executed  a  deed  and  re- 
ceived from  Pritchard  $250.  AVells  was  there  at  the 
time.  (p.  204-5-6).  His  wife  also  (Louisa  B.  West — 
No.  262)  received  $250  from  Pritchard  at  the  same 
time.  (p.  206).  West  says  that  one  day  Wells  met 
him  on  the  street  and  asked  him  if  he  was  busy  and, 
learning  that  he  was  not  particularly  busy,  gave  hun 
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the  money  for  four  persons  to  prove  up  with  and  told 
him  to  go  around  and  give  it  to  them,  which  he  did. 
His  recollection  is  that  he  gave  Maggie  Pearson 
$412.50  or  $415.00,  and  the  saime  amount  to  Mrs.  Lee 
(No.  294),  Mrs.  Briggs  (No.  295),  Wm.  H.  Lewin 
(No.  350)  and  his  wife,  Gertrude  Lewin  (No.  371), 
and  he  went  to  the  house  of  Louis  K.  Burns  (No. 
278),  who  was  not  at  home,  and  left  his  final  proof 
money  with  Mrs.  Burns.  He  also  remembers  giving 
the  final  proof  money  to  Henry  Rics  (No.  314)  (pp. 
206-8). 

Dean  West's  partner  in  a  mining  business,  Charlie 
Nelson  (No.  260),  told  him  that  Downs  and  Wells 
paid  him  $5  for  every  one  he  could  get  to  locate  tim- 
ber and,  if  West  would  help  him,  he  would  divide  with 
him.  They  were  to  tell  these  people  that,  if  they  paid 
their  location  fee  and  expenses  to  the  timber  and  for 
filing,  there  was  $250  in  it  for  them,  and,  if  they 
didn't  have  the  money  to  prove  up  with,  they  could 
find  it  at  John  Wells'  office. 

West  got  several  to  go  and  locate  under  this  agree- 
ment. He  remembered  Wm.  Pearson  and  wife  (No. 
276,  289),  Sam  Grieg  and  wife  (No.  287,  288),  Louis 
K.  Burns  (No.  278),  Henry  Rics  (or  Rice)  (No.  314), 
and  Lewin  and  wife  Nos.  (350,  371). 

Notwithstanding  the  ingenious  manner  in  which 
this  witness  was  led  into  denying  the  making  of  any 
"agreement"  on  cross  examination,  and  notwith- 
standing his  evident  solidarity  with  and  loyalty  to 
the  enterprise,  he  testified  (p.  216),  "In  one  sense  1 
might  consider  myself  under  obligation  to  sell  it  to 
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the  parties  that  Mr.  Wells  and  Mr.  Downs "  but 

at  this  point  defendants'  counsel  interrupted  him 
and  tried  to  turn  his  testimonyinto  a  more  satisfac- 
tory channel.  In  this,  however,  he  was  only  jDartially 
successfvd  for,  in  answer  to  the  very  leading  sugges- 
tion that  West  was  undoubtedly  making  the  appli- 
cation for  his  own  sole  benefit,  the  witness  answered 
that  he  was  doing  it  to  make  a  few  dollars  and  didn't 
know  of  anyone  who  deserved  or  needed  the  money 
uioi'e  than  he  did.    (p.  216). 

The  next  witness  in  the  recorci  (p.  219)  was  Dean 
West's  wife,  Louisa  B.  West,  who  made  the  location 
trip  a  day  or  two  before  December  19,  1901,  with 
Louis  Nibler  and  Gustave  and  Mary  Link,  and  who 
filed  her  application  (No.  299)  December  20,  1901- 
She  also  sa3^s  that  her  brother,  Samuel  Dye,  sug- 
gested her  filing  an  entry,  and  she  says  that  her  hus- 
band. Dean  West,  attended  to  all  the  business.  She 
thinks  Pritchard  paid  her  something  over  $200  when 
she  made  the  deed.    (pp.  220-2). 

Charles  W.  Ballentine,  whose  entry  (No.  256)  was 
filed  Oct.  29,  1901,  says  (p.  266,  etc.)  that  he  was 
down  on  the  street  one  evening  talking  with  Nelson 
(Dean  West's  ''partner")  "about  daily  life,  and  daily 
duties  of  life  and  different  work,  and  he  wanted  to 
know  if  I  would  like  to  make  an  easy  piece  of  money, 
some  easy  money,  and  of  course  I  told  liim  yes  if  it 
was  all  right.  *  *  *  He  saw  me  in  a  day  or  so  and 
told  me  what  it  was — take  up  a  piece  of  timber  land." 
(p.  227). 

Nelson  told  Ballentine  that  this  'easy  money 
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^Yould  be  "between  two  and  three  hundred  dollars, 
somewhere  along  there."  So  Ballentine  went  to  the 
timber  with  Mr.  and  Mrs.  Hollister(  Nos.  251,  252) 
and  Nelson  and  Henry  A.  Snow.  Nelson  told  him 
there  would  be  somebody  to  buy  it  (p.  229)  and  his 
understanding  was  "I  was  to  turn  it  over  and  make 
between  tw^o  or  three  hundred  dollars  out  of  it,  was 
to  turn  it  over  to  somebody  that  Nelson  said,  was 
somebody  that  Nelson  was  working  for."  (p.  230). 
Ballentine  made  no  selection  of  the  ground,  but  was 
shown  a  number  and  told  that  was  his.  (No,  231) .  He 
got  the  final  proof  money  from  John  I.  Wells, ' '  There 
Avasn't  much  said.  I  made  my  wants  known  and  got 
the  money,  three  or  f  out  hundred  dollars,  somewhere 
along  there;  gave  no  note  or  due  bill  for  it  and  paid 
no  interest."  Wells  left  the  final  proof  money  for 
Ballentine  scattered  around  his  (Wells)  office  (pp. 
233-234). 

When  the  suspension  of  entries  was  released, 
Dowms  or  Wells  told  him  about  it  and  he  went  and 
got  his  final  receipt,  and  the  next  day — or,  perhaps  a 
few^  days  later — he  went  to  Kinkaid's  office  through 
Wells'  direction,  where  "there  wasn't  much  said 
about  it — just  done  business."  (p.  235).  He  doesn't 
remember  exactly  the  amount  of  money  he  received, 
but  it  was  somewhere  in  the  neighborhood  of  $300. 
He  doesn't  remember  signing  a  deed  but  signed  some 
kind  of  an  "article,"  "it  looked  to  him  like  a  con- 
tract." (pp.  236,  237).  Ballentine  was  a  bricklayer 
at  that  time. 

Defendants'  counsel  were  not  very  felicitous  on 
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the  cross  examination  of  this  witness.  After  demon- 
strating to  Ballentine  that  the  understanding  on 
which  he  made  his  entry  was  not  an  '^agreement," 
the  witness  answered  (p.  247)  "I  didn't  make  no 
'agreement'  with  Nelson  to  sell  it  to  Nelson,  l)ut  it 
was  understood  that  I  was  to  get  between  two  and 
three  hundred  dollars  for  taking  that  timber  claim  up 
for  somebody. ' ' 

Louis  Nibler,  whose  entry  (No.  261)  was  filed  Nov. 
1,  1901,  testified  (p.  311,  &c)  he  was  a  laborer  ,33 
years  old,  residing  at  Boise  at  that  time  and  unmar- 
ried. He  thought  Mr.  Link  (No.  263),  a  bartender  in 
Lemp's  saloon,  first  talked  with  him  about  taking 
up  the  claim;  Downs  also  talked  with  him.  "He  said 
I  could  go  up  and  take  up  a  timber  claim  and  get 
so  much  money  and  they  would  furnish  the  money  to 
prove  up  on."  (p.  313).  That  John  Wells  would 
furnish  the  money  and  Nibler  would  get  $250;  the 
land  was  to  go  back  to  Wells.  Nothing  was  said 
about  a  location  fee.  (pp.  313,  314).  But  $25  was 
taken  out  when  he  got  his  money,  after  proving  up. 
(p.  314) .    Mr.  Pritchard  held  that  out. 

Henry  A.  Snow,  who  also  assisted  Downs  for  a 
short  time  in  the  locating  business,  took  the  party  to 
the  timber,  and,  on  their  return,  prepared  their  filing 
papers  in  Lemp's  saloon,  (pp.  315-316).  Wells  came 
to  Nibler  and  gave  him  the  money  for  his  final  proof, 
$412.50.  He  gave  no  note  for  it  and  paid  no  interest; 
nothing  was  said  about  his  paying  it  back.  When 
Nibler  got  his  receipt  from  the  Land  Office,  he  took 
it  to  Mr.  Pritchard  the  same  day  or  the  next  day  and 
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told  liiin  his  name  and  that  he  had  a  receipt  to  turn 
over  to  him.  Pritchard  said  "all  right"  and  Nibler 
turned  over  the  receipt  and  Pritchard  paid  him  $225. 
He  had  understood  he  was  to  receive  $250  but  he  said 
nothing  and  went  away  with  the  money  Pritchard 
gave  him. 

On  cross  examination  a  strenuous  effort  was  made 
to  make  Nibler  say  that  his  talk  with  Downs  was  im- 
mediately after  instead  of  just  before  the  filing  of 
his  application,  but,  in  answ^er  to  leading  questions  on 
that  point,  the  witness  said,  "I  couldn't  say  for 
sure."  (p.  329).  After  several  pages  of  badgering 
over  the  word  ''agreement,"  the  witness  said,  "In 
one  way  it  was  a  common  understanding  (p.  333), 
and,  on  p.  338,  he  said,  "I  kneAv  where  I  could  get  the 
money  to  prove  up  and  that  I  would  be  expected  to 
convey  the  land  to  them.  I  had  the  understanding 
that  I  was  to  get  the  money  from  him  (Wells)  to 
prove  up  on  and,  after  I  had  proved  up  on  it,  I  was  to 
turn  the  ground  over  to  him  and  get  $250  additional." 
This  witness  also  said  that  he  supposed,  in  answering 
the  questions  on  cross  examination,  that  an  "agree- 
ment" had  to  be  something  in  writing.  "I  didn't 
have  no  papers  to  show  for  it. ' '    (pp.  338-9) . 

Walter  L.  Harrison  filed  his  application  (No.  274) 
Nov,  26,  1901,  on  the  suggestion  of  Dean  West  (p. 
760),  who  told  him  he  could  get  $250  out  of  it  if  he 
wanted  to  sell,  "as  he  had  somebody  I  could  sell  it 
to  and  get  $250, ' '  and  that  John  Wells  would  see  to 
the  location — look  after  it.  He  went  to  Wells  and 
told  him  he  had  decided  to  locate  and  Wells  sent  him 
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up  to  the  timber  (p.  763).  He  went  with  Pat  Downs, 
Evelj^n  O'Farrell  (No.  280),  Will  Pearson  (No.  276) 
and  Louis  K.  Burns  (No.  279).  (p.  764).  Harrison 
got  out  of  the  wagon  and  walked  over  the  land  where 
Downs  told  him  the  location  would  be;  the  corners 
were  not  pointed  out  to  him;  the  rest  of  the  party  did 
not  get  out  of  the  wagon  (pp.  765-6).  He  went  to 
Wells'  office  on  his  return  before  filing  any  papers. 
When  it  came  time  for  final  proof,  he  went  to  Wells 
and  got  $200  of  the  monej^,  giving  no  note  and  paying 
no  interest;  nothing  was  said  about  repajdng  it.  (p. 
769).  When  the  final  receipt  w^as  ready,  either  West 
or  Wells  told  Harrison  he  could  ''have  the  matter 
straightened  up  by  going  to  Prit chard's  office."  He 
did  so  and  Pritchard  gave  him  $450  and  he  signed  a 
deed.  (pp.  771-2).  He  had  told  Wells  that  he  would 
sell  it  to  him  or  his  company  and  understood  that  was 
final,  (p.  772).  Pritchard  retained  the  $200  for 
Wells  out  of  the  $650,  which  was  understood  to  be  the 
purchase  price,  giving  Harrison  only  $450. 

In  cross  examination,  he  said  that  at  the  talk  with 
Dean  West,  before  his  first  filing,  AVest  told  him  that, 
if  he  entered  the  land,  there  would  be  an  opportunity 
to  make  $250  on  it  if  he  wanted  to  sell.    (p.  775). 

William  Pearson's  testimony  (pp.  653-682)  was  of 
substantially  the  same  character.  His  application 
(No.  276)  was  filed  Nov.  26, 1901,  at  the  solicitation  of 
Dean  West,  who  told  him  he  could  file  a  claim,  prove 
up  on  it  and  sell  it  and  make  a  piece  of  money  on  it, 
about  $250.  ''I  sort  of  think  I  understood  some  way 
from  Mr.  West  that  I  could  borrow  the  money  to 
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prove  up."  (p.  655).  He  did  get  the  money  to  prove 
up  from  John  Wells,  (p.  659).  On  cross  examina- 
tion he  said  (p.  680)  that  he  was  advised  at  the  time 
he  made  the  entry  that  he  could  make  about  $250  out 
of  it.  He  testified  that  he  could  not  say  whether  he 
had  answered  certain  questions  in  the  District  At- 
torney's office  in  March,  1907,  as  shown  by  a  type- 
written statement  exhibited  to  him,  in  which  the  an- 
swers were  to  the  effect  that  before  he  went  into  the 
timber  at  all  AVells  had  given  him  to  understand  that 
he  would  get  $250  and  that  they  would  furnish  the 
money,    (p.  671). 

Harry  L.  Clyne  (p.  2497-2525)  was  a  paperhanger 
living  at  Boise  in  1901  and  filed  his  entry  Oct.  31, 
1901,  on  the  suggestion  of  Nelson,  who  asked  him  if 
he  didn't  want  to  make  two  or  three  hundred  dollars 
"easy  money,"  to  which  he  replied  "Sure,  I  am  ready 
for  it."  (p.  2498-99).  Whereupon  Nelson  gave  him 
the  description  of  the  claim  and  Clyne  filed  on  it  the 
next  day.  He  did  not  go  up  to  see  the  land,  but  says 
he  had  been  up  there  before,  (p.  2499).  He  says 
when  he  filed  on  the  land,  ' '  The  supposition  was  that 
I  was  going  to  turn  it  over  for  a  consideration,  where 
I  could  make  a  piece  of  money  out  of  it ;  at  least  Mr. 
Nelson  gave  me  to  understand."  (p.  2501).  Wells 
told  him  when  he  got  ready  to  prove  up  he  could  let 
him  have  the  money  or  get  it  for  him,  and,  when  the 
time  came  January  24,  1902,  he  gave  Clyne 
$420.  (p.  2501-2).  Wells  told  him  when  he 
gave  him  the  money,  "If  you  have  got  someone  you 
can  get  the  money  from,  it  will  look  much  better  when 
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you  go  there  to  say  that  you  got  the  money  from 
someone  else,"  and  Clyne  mentioned  he  was  working 
for  a  man  hy  the  name  of  Springley.  ''And  I  said, 
'I  (you)  can  leave  part  of  the  money  over  there  and 
he  can  give  me  a  check  for  it,"  which  I  did.  (p.  2502). 
Cl}Tie  got  a  temporary  receipt  at  the  Land  Office  and 
took  it  over  to  Wells  at  his  office. 

Clyne 's  understanding  with  Nelson,  that  he  was 
to  turn  the  land  over  and  make  a  piece  of  money  out 
of  it,  was  before  he  located,  (p.  2505).  Clyne  went 
to  Thunder  Mountain  in  the  spring  of  1902  and,  on 
his  return,  after  getting  his  final  receipt  from  the 
Land  Office,  he  went  to  Pritchard's  office  by  the  di- 
rection of  Wells  and  signed  a  deed  and  received  from 
Pritchard  $175,  "the  balance  of  what  was  supposed 
to  be  due  me  after  taking  out  the  extra  $25  for  filing 
the  clami."  (p.  2504).  Cljme  had  borrowed  $50 
from  Wells  after  proving  up,  and  the  deduction  of 
this  and  the  $25  location  fee  was  made  by  Pritchard 
without  any  conversation  on  the  subject,  (p.  2503-6). 

On  cross  examination,  after  eliciting  a  somewhat 
spectacular  denial  of  any  previous  acquaintance  be- 
tween the  witness  and  Wells,  Downs,  Kinkaid, 
Pritchard,  Steuneuberg,  Barber,  Moon,  Rand  or 
Palmer  (p.  2509),  counsel  brought  out,  in  answer  to 
a  very  leading  question  with  respect  to  the  entering 
into  any  agreement,  the  following  answer:  "No  fur- 
ther than  Mr.  Nelson  told  me  I  could  make  this  easy 
money  and  he  would  furnish  me  the  money  and  fur- 
nish me  a  buyer  and  I  told  him  'All  right'."  And,  in 
answer  to  numerous  further  questions  intended  to 
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disprove  the  "agreement,"  the  witness  repeatedly 
said,  "No  more  than  what  I  have  stated." 

Louis  K.  Burns  filed  his  application  (No.  278)  on 

the  suggestion  of  Dean  West  Nov.  26,  1901.    West 

"came  over  one  morning  and  wanted  to  know  if  I 

didn't  want  to  make  a  couple  or  three  hundred  and 

I  told  him  yes,  and  he  said,  '  There  is  a  load  going  up 

in  the  morning  and  if  you  want  to  go  up  and  file  under 

the  timber  and  stone  act  you  can  go.'  "    Burns  went 

with  the  party  ,which  consisted  of  himself,  ' '  and  Bill 

Pearson  and  Harrison  and  a  lady  by  the  name  of 

O'Farrell."     (p.  160).     Pat  Downs  went  with  the 

party;  they  reached  Centerville  about  dark.    Burns 

gives  the  following  account  of  their  location  (p.  161) : 

' '  Q.    When  did  you  see  the  land '? 

A.     The  next  morning  I  seen  it  off  about  three 

or  four  miles.    I  didn't  go  to  it.    He  said 

that  was   good  timber  and  I  guess  he 

knowed  all  about  it. 

Q.     Then  you  didnt'  go  upon  the  land? 

A.    No. 

Q.     Did  any  of  those  with  you  go  upon  the 

land? 

A.     It  seems  to  me  Harrison  said  he  had  seen 

his  on  the  way  back.    His  was  this  side  of 

Centerville.    He  seen  his,  I  think.    I  don't 

think  Pearson  seen  his  because  he  took 

about  the  same  as  I  did." 

After  getting  his  receipt  from  the  Land  Office, 

Burns  took  it  up  to  Pritchard's  office  and  turned  it 

over  to  Pritchard  and  got  $240,  which  Pritchard  took 
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out  of  a  drawer  and  counted  out  to  liiin.  He  says 
he  thinks  Pritchard  took  $10  as  a  rake-off  for  hhn- 
self,  but  he  took  what  they  gave  him  and  said  noth- 
ing about  it.    Wells  was  present  at  the  time. 

Samuel  Greig,  a  painter,  filed  his  application  (No. 
287)  December  7,  1901,  at  the  suggestion  of  Dean 
West  and  Wm.  Pearson,  who  told  him  that  the  money 
would  be  furnished  to  prove  up  with  and  he  could 
get  $250  for  it  if  he  wanted  to  dispose  of  it.  (p.  362). 
He  understood  from  the  conversation  that  he  could 
get  the  money  from  John  Wells,  (p.  363).  Pat 
Downs  located  him  and  his  wife,  Sarah  Greig,  on  ad- 
joining claims,  (p.  364).  On  returning  from  the 
timber,  he  went  to  John  Wells'  office  with  the  de- 
scription and  had  some  conversation  and  paid  him 
the  $25  locating  fee.  The  morning  before  proving 
up  he  went  to  Wells  and  got  $800  for  proof  on  his  own 
and  his  wife's  claim.  He  went  directly  from  the 
Land  Office  after  proving  up,  to  Pritchard 's  office 
and  gave  him  the  receipts  from  the  Land  Office,  (p. 
368),  Some  time  afterwards  he  got  notice  from  the 
Land  Office  and  got  some  further  papers,  which  he 
took  to  Pritchard,  who  gave  him  about  $250.  (p. 
369).  Some  time  afterwards  he  made  a  second  deed. 
(p.  370). 

It  was  generally  understood  that  Pritchard  was 
buying  claims  and  paying  $650.    (p.  383). 

Sarah  Greig,  the  wife  of  Samuel,  says  that  her  hus- 
band told  her  she  could  take  up  a  timber  claim  and 
make  $250  out  of  it.  (p.  384).  She  went  with  her 
husband  and  was  located  by  Pat  Downs  on  an  adjoin- 
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ing  claim  and  filed  her  application  (No.  288)  the  same 
day,  December  7,  1901.  Neither  she  nor  her  husband 
had  any  mone}^  with  which  to  make  final  proof  when 
they  filed  their  entries,  (p.  385).  She  says  (p.  387), 
"tl  was  my  understanding  that  we  would  go  right 
through  with  the  deal,  that  we  would  get  the 
money — get  $250  to  the  good."  She  understood  that 
she  was  to  make  the  entry;  that  the  money  was  to  be 
furnished  her,  and  that  she  was  to  convey  the  property 
to  some  one  whose  name  she  did  not  know  and  get 
$250  above  all  expenses.  Her  husband  told  her  this 
when  he  first  spoke  to  her  about  taking  up  the  claim, 
(pp.  387-8). 

Margaret  Pearson,  wife  of  Wm.  Pearson,  made  the 
location  trip  with  Greig  and  his  wife,  Pat  Downs  and 
a  man  named  Walker,  (p  629).  Her  applicatiofi 
(No.  289)  was  filed  Dec.  7,  1901.  Her  husband  first 
spoke  to  her  about  it.  They  had  no  money  to  buy 
with  at  that  time  and  her  husband  told  her  they  could 
borrow  the  money.  Dean  West  made  out  their  filing 
papers;  they  were  rooming  in  his  house,  (p.  629-630). 
On  the  day  for  her  final  proof,  she  was  in  talking  with 
Dean  West's  wife  and  he  came  in  and  told  her  she 
would  find  something  she  was  looking  for.  She  went 
to  her  room  and  found  $412.75,  ''right  on  the  counter- 
pane of  the  bed."  (p.  631).  She  turned  her  Land 
Office  receipt  over  to  Pritchard  and  received  $250. 
(p.  632-4).  She  thought  the  land  was  worth  more 
than  that,  but  expected  that  was  all  she  could  get  out 
of  it  and  wanted  the  money  at  the  time 

Leila  Lee  Butler  filed  her  application  (No.  294)  on 
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the  suggestion  of  Dora  C.  Burns  (No.  296)  December 
19,1901.  (p.  1961).  "Mrs.  Burns  said  that  if  I  would 
do  as  she  said  she  would  show  me  how  to  make  $200 
and  I  musn't  ask  her  any  questions  but  just  have 
faith  in  her  and  she  would  see  it  through  all  right." 
This  proposition  she  ac'cepted.  Mrs.  Burns,  Mrs. 
Briggs  and  her  brother-in-law  constituted  the  party. 
She  left  everything  to  Mrs.  Burns  (p.  1967),  who  said 
Dean  West  would  bring  the  final  proof  money  to  her, 
and  he  did,  saying,  ''You  don't  want  to  forget  that 
this  money  came  out  of  the  bank."  (pp.  1967-8).  The 
next  day  or  so,  after  getting  her  receipt  from  the 
Land  Office  Wells  told  her  to  go  to  Pritchard's  office 
in  the  Sonna  block,  which  she  did,  and  told  him  she 
was  one  of  the  ladies  who  had  come  to  get  her  money. 
She  told  him  her  name  and  he  gave  her  $200,  having 
her  sign  some  paper — which  she  supposed  was  a  deed, 
(p.  1969-70).  She  was  told  to  come  back  later  and 
make  another  deed,  which  she  did.    (p.  1971). 

Martin  S.  Stephenson,  who,  with  his  wife,  filed  ap- 
pHcations  (Nos.  304,  305)  December  24,  1901,  was 
running  a  livery  barn  and  freight  teams  in  Boise. 
Charlie  Wilmot  first  spoke  to  him  about  filing  a  claim 
and  brought  John  I.  Wells  to  the  barn  to  see  lum. 
Wells  said  if  he  Avanted  to  get  a  piece  of  timber  he 
could  get  it, ' '  and  he  would  locate  us  and  after  awhile 
we  could  dispose  of  the  land.  He  said  we  could  make 
about  $250  and  that  it  didn't  make  any  difference 
about  the  money;  that  I  would  have  the  money.  I 
needn't  worry  about  the  money."  (p.  3677-8). 
Stephenson  and  his  wife  went  to  Centerville  and  were 
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located  hf  Pat  Downs  and,  on  their  return,  went  to 
Wells'  office,  and  Wells  prepared  their  filing  papers. 
He  couldn't  say  whether  Wells  or  Pritchard  handed 
him  the  final  proof  money,  (p.  3679-80) .  After  mak- 
ing final  proof  and  pa}Tiient,  he  took  the  receipt  to 
Pritchard  and  Wells'  office  and  signed  some  paper; 
didn't  ask  any  questions.  Pritchard  said, ' ' Sign  your 
name  right  here,"  and  he  and  his  wife  did  so.  (p. 
3682) .  On  getting  their  final  receipts,  they  took  them 
to  Pritchard 's  office  and,  without  any  conversation, 
received  ''twice  $250,  or  a  little  better,"  for  his  own 
and  his  wife's  claims,  (p.  3687).  Before  taking  up 
the  claim.  Wells  told  him  there  would  be  a  company 
in  to  buy  the  land  and  he  was  to  get  money  for  con- 
veying it.  (p.  3689).  On  cross  examination  he  said 
he  understood  he  was  to  get  in  the  neighborhood  of 
$250.  He  had  nothing  to  pay  for  the  costs — didn't 
have  to ;  it  was  just  the  money  that  was  given  him  to 
put  up.  He  didn't  understand  what  the  price  of  the 
claim  was ;  simply  understood  that  he  could  get  $250. 
(p.  3702). 

Mack  Gillum  was  told  by  Wm.  Pearson  that  he 
could  take  up  a  claim  and  sell  it  at  $250  profit,  and 
he  told  him  to  go  and  see  John  Wells  about  it,  which 
he  did.  (p.  407).  Wells  told  him  he  could  get  money 
to  prove  up  with,  but  Gillum  said  he  didn't  want  it. 
Subsequently,  however,  Wells  gave  Gilliun's  wife 
$800  for  their  final  proof  and  it  was  Gillum 's  under- 
standing that  he  was  expected  to  make  the  money 
good  in  some  way  or  else  turn  over  the  land,  (p  411) . 
"Q.     I  will  ask  you  if  you  didn't  have  a  defi- 
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nite  agreement  with  Mr.  Wells  before  you 
went  to  view  this  land,  before  you  located; 
that  you  were  to  turn  the  property  over 
to  him  or  some  one  he  named  and  get  $250 
above  all  that  it  cost  you? 
A.     That  is  the  way  that  I  understand  it;  yes, 
the  substance  of  that." 
Gillum  and  his  wife  took  their  final  receipts  to 
Pritchard's  office  on  the  same  day  or  the  day  after 
receiving  them  from  the  Land  Office  and  received 
$475  for  both  of  them,  and  signed  a  deed  which  re- 
cited the  consideration  at  $2,000.    (p.  413). 

This  practically  covers  the  testimony  of  the  entry- 
men  whose  entries  were  filed  before  March  12,  1902. 
The  three  or  four  others  who  testified  are  indicated  in 
Appendix  A,  which  also  gives  a  reference  to  their 
testimony. 

Kinkaid  and  Norman  Young,  who  filed  their  en- 
tries (Nos.  321  and  322)  Jan.  22,  1902,  do  not  admit 
the  making  of  any  special  agreement,  but  their  con- 
nection with  the  enterprise  is  sufficiently  established 
to  render  any  agreement  quite  unnecessary.  The  fact 
appears  that  their  entries  were  promptly  turned  over 
to  Palmer,  and  we  have  already  pointed  out  that  their 
payments  on  final  proof  appear  to  have  been  paid  out 
of  the  $1,200  which  Palmer  gave  Steunenberg  April 
10th.  Kinkaid,  however,  is  not  named  in  the  bill,  and 
consequently  no  relief  can  be  granted  with  respect  to 
his  patent  in  this  suit. 

The  testimony  of  the  entrymen  whose  entries  fol- 
lowed the  execution  of  the  March  12,  1902,  agree- 
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ment,  and  certain  facts  with  respect  to  the  entries  of 
those  who  were  not  found  and  examined  as  witnesses, 
will  be  found  at  the  pages  referred  to  opposite  their 
respective  names  in  Appendix  B.  The  circumstances 
under  which  these  entries  were  made,  and  the  fact 
that  they  were  manifestly  and  beyond  the  possibility 
of  dispute  made  for  the  express  purpose  of  enabling 
Sweet  and  Steunenberg  to  make  good  the  6,400  acres 
of  completed  entries  and  the  5,000  acres  of  initiated 
but  uncompleted  entries  ("contracted  for",  to  use 
Mr.  Bundy's  expression),  have  already  been  shown. 
All  of  them  were  located  by  Downs;  nearly,  if  not 
quite,  all  of  their  entry  papers  were  prepared  by 
Wells  and  Kinkaid;  their  entries  were  made  at  the 
solicitation  of  these  men  or  of  Dean  West,  and,  al- 
most immediately  on  the  making  of  their  final  proof, 
the  money  Avas  furnished  to  several  of  them  by  Wells ; 
they  either  executed  deeds  to  Palmer  or  delivered 
their  receiver's  receipts  to  Pritchard  and  Kinkaid 
for  Palmer  and  the  defendants  and  received  the  stip- 
ulated and  uniform  pay  for  their  participation  in 
the  scheme. 

To  meet  this  array  of  facts  from  which,  standing 
alone,  the  conclusion  would  seem  to  be  irresistible, 
the  defendants  point  to  the  answers  made  by  many 
of  the  entryman  examined,  to  certain  skillfully  pre- 
pared leading  questions  of  the  counsel  for  the  de- 
fense, on  cross-examination,  in  which  these  entrymen 
denied  the  existence  of  any  "agreement,"  made  be- 
fore the  filing  of  their  original  entries,  that  they 
would  do  i^recisely  what  each  one  of  them  did  do  with 
the  titles,  when  acquired. 
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These  questions  manifestly  called  for,  and  re- 
quired, a  legal  conclusion  in  the  minds  of  the  several 
witnesses,  as  to  the  meaning  of  the  word  "agree- 
ment," and,  in  several  instances,  where  the  entry- 
men  frankly  admitted  that  they  never  had  any 
other  purpose  or  intention,  in  making  their  entries, 
except  to  turn  them  over  in  such  manner  as  might 
be  suggested  by  the  persons  who  solicited  them  to 
locate, — and  thereby  to  earn  the  "easy  money" 
which  was  held  out  as  the  inducement  for  their 
taking  the  trouble  to  ride  to  the  timber,  and  go 
through  the  subsequent  formalities  at  the  land  of- 
fice,— yet,  in  response  to  these  categorical  questions 
as  to  the  making  of  any  ' '  agreement, ' '  they  answered 
in  the  negative.  We  think  these  negative  answers, 
taken  in  connection  with  the  facts  shown,  must  be 
attributed  to  an  erroneous  legal  conclusion  by  the 
witnesses  as  to  the  meaning  of  the  word  "Agree- 
ment," in  the  Timber  and  Stone  Act,  and  that  such 
answers,  therefore,  go  for  nothing,  when  inconsistent 
with  the  reasonable  conclusion  from  the  other  evi- 
dence. 

Further  to  combat  the  conclusion  which  most 
men  of  experience  and  common  sense  would  natur- 
ally draw  from  the  uniform  course  of  conduct,  and 
the  marked  similarity  and  continued  repetition  of 
the  acts  of  all  the  parties  concerned  in  this  trans- 
action, (wdiich  speak  so  much  lounder  and  more  con- 
vincingly than  any  words),  the  defendants  assert 
that  the  acquisition  of  practically  all  the  lands,  in 
these  successive  tracts,  through  the  instrumentality 


74 

of  entrymail,  was  a  mere  accident,  or  series  of  acci- 
dents, contrary  to  the  plans  and  purposes  of  the  de- 
fendants, and  rendered  necessary  by  the  involun- 
tary frustration  and  forestalling  of  their  plans. 

In  other  words,  they  assert  that  from  the  date  of 
the  March  12th  agreement  it  was  always  their  pur- 
pose and  intention  to  acquire  all  lands  which  had 
not  been  entered  on,  by  the  location  of  so-called  lieu 
land  sqrip,  and  that  the  reason  why  they  did  not  ac- 
quire any  of  the  successive  tracts  in  this  manner  was 
because,  everj^  time  that  they  had  determined  on 
the  location  of  scrip  on  any  particular  tract,  the 
desirable  lands  in  such  tract  were  taken  up,  and 
removed  from  the  possibility  of  location  by  "scrip" 
through  the  unaccountable  perversity  of  a  body  of 
entrymen,  who  sprang  up  out  of  the  earth  just  in 
time  to  forestall  the  defendants'  "scripping"  pur- 
poses, and  filed  timber  and  stone  entries  before  the 
defendants  could  get  around  to  the  purchase  and 
locating  of  the  intended  scrip. 

To  support  this  claim,  the  defendants  have  in- 
troduced into  the  record,  as  they  did  into  the  con- 
tract of  March  12th,  1902,  various  references  to  the 
possibility  of  acquiring  some  of  the  coveted  timber 
by  the  location  of  scrip. 

In  the  latter  portion  of  this  brief  we  shall  call  the 
attention  of  the  Court  to  the  reasons  why  this  con- 
tention seems  to  us  forced  and  unnatural,  and  bear- 
ing on  its  face,  as  well  as  when  considered  in  connec- 
tion with  the  actual  course  of  events,  convincing 
evidence  of  its  own  insincerity. 


75 

If  this  had  been  their  real  purpose,  it  is  difficult 
to  account  for  the  solicitude  with  which  they  sought 
and  obtained,  at  the  outset,  such  careful  legal  ad- 
A'ice  on  the  various  points  which  must  be  observed 
in  obtaining  title  to  government  lands  through,  or 
from  entrymen,  and  it  is  difficult  to  understand 
why  they  proceeded  immediately  and  continuously 
to  acquire  not  only  the  full  quota  of  lands  which 
Sweet  and  Steunenberg  had  agreed  to  procure  for 
them  to  begin  with,  but  all  the  other  lands  on  Grimes 
Creek  and  Moore's  Creek  which  they  acquired 
through  entrymen  during  the  spring  and  summer 
of  1902. 

It  is  difficlut  to  understand,  also,  if  such  was 
really  their  intention  and  purpose,  why  they  al- 
lowed nearly  two  months  to  elapse  after  Downs' 
exploration  and  cruise  of  the  Crooked  River  coun- 
try in  June,  1902 — to  which  timber  both  Barber  and 
Moon  say  their  attention  was  called  almost  from  the 
very  first,  and  at  least  as  early  as  May,  1902,  when 
they  wrote  Mr.  Carson  about  it,  and  gave  general 
instructions,  as  Mr.  Barber  says,  to  have  it  cruised, 
— without  taking  definite  steps  immediately  to 
"lay  scrip"  on  this  very  desirable  timber.  And, 
even  if  this  delay  could  be  explained,  (and  it  is  not) 
it  is  impossible  to  understand  why  so  sagacious  a 
man  as  Mr.  Barber  should  not  have  taken  prompt 
measures  to  forestall  the  location  of  entrjonen  on 
any  further  portions  of  this  tract,  when  he  made 
his  trip  through  the  timber  with  Downs  early  in 
Sej^tember,  1902,  and  learned,  as  he  must  have  done, 
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that  several  entries  had  already  been  made  there, 
in  the  latter  part  of  August,  through  the  solicita- 
tion and  instrumentality  of  his  guide  and  companion 
on  that  trip, — Mr.  Downs. 

If  there  is  any  shadow  of  truth  or  plausibility  in 
the  contention  now  put  forward,  that  the  first  lot  of 
entrymen  in  the  Crooked  River  district,  whose  lo- 
cations were  filed  between  August  27  and  October 
17,  1902,  were  really  hostile  to  the  defendants,  or 
were  proceeding  independently  of  them,  and  that 
great  difficulty  was  experienced  in  "bringing  them 
into  camp"  and  securing  their  claims  a  few  months 
later;  and  especially  if  there  is  any  sincerity  in  the 
assertion  that  Mr.  Kinkaid — whose  faithful  loyalty 
to  "the  enterprise  and  venture,"  not  only  of  Sweet 
and  Steunenberg,  at  the  outset,  but  of  Barber,  Moon 
and  Steunenberg  throughout  the  summer  of  1902, 
is  evidenced  on  almost  every  page  of  the  record — 
had  turned  traitor,  and  had  formed  a  combination 
among  the  entrjrmen  (all  of  whom  had  been  solicited 
and  located  by  the  same  soliciting  and  locating 
agents.  Wells  and  Downs,  who  had  faithfully 
served  "the  enterprise  and  venture,"  thus  far),  it 
staggers  the  imagination  to  attempt  any  explanation 
of  the  fact  that  the  still  further  acquisitions  in  the 
Crooked  River  country,  which  Mr.  Barber's  letters, 
and  his  testimony,  show  to  have  been  determined 
on  in  the  early  part  of  1903,  provided  they  should 
secure  the  desired  millsite,  (also  through  the  in- 
strumentality of  these  same  discredited,  disloyal  and 
suddenly  hostile  agents) ,— should  be  left    to  blind 
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chance,  and  exposed  to  frustration  through  precisely 
the  same  depraved  propensity  of  hostile  entrjTnen, 
instead  of  securing  it  at  once  and  forever  by  the 
location  of  a  small  quantity  of  the  much-talked-of 
"scrip." 

Moreover,  if  anyone  should  be  credulous  enough 
to  believe  that  the  "scripping"  intentions  of  the  de- 
fendant had  been  thus  forestalled  and  frustrated, 
first,  with  respect  to  the  acquisition  of  the  thnber 
lands  required  to  be  secured  between  the  date  of 
execution  and  the  date  of  deliver}^  of  the  March  12, 
1902,  agreement;  second,  with  respect  to  the  acquisi- 
tion of  the  other  lands  in  the  Grimes  Creek  and 
Moore's  Creek  district  referred  to  in  the  March  12th 
agreement,  and  which  were  in  fact  secured  through 
entrymen  between  April  18  and  August  15,  1902; 
third,  with  respect  to  the  large  body  of  timber  lands 
along  Crooked  River  (or  the  North  Fork  of  Boise 
River)  which  Barber  and  Moon  had  decided  to  ac- 
quire as  early  as  the  spring  of  1902,  and  which  Downs 
had  cruise  din  June  of  that  year,  immediately  follow- 
ing the  general  instructions  of  Barber  and  Moon  to 
that  end,  and  fourth,  with  respect  to  the  remainder  of 
the  Crooked  River  tract,  the  acquisition  of  which  Mr. 
Barber  says  was  detennined  on  as  early  as  January 
or  February,  1903,  provided  they  should  secure  the 
desired  millsite,  how  can  we  be  asked  to  believe  that, 
after  these  four  successive  and  very  provoking  mis- 
carriages and  frustrations  of  their  plans,  the  de- 
fendants were  so  inconceivably  lax  and  stupid  as 
to  permit  precisely  the  same  thing  to  occur  again  in 
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September,  1903,  with  respect  to  the  '*6-4"  timber, 
the  acquisition  of  which  for  the  "enterprise"  had 
been  determined  on  for  more  than  a  year  and  the 
throwing  open  to  entry  of  which  had  been  so  atten- 
tively watched  and  kept  in  mind? 

The  ingenious  theorj^  now  put  forward  by  the  de- 
fendants to  explain  away  the  apparently  conclusive 
demonstration  b}^  the  facts  and  circumstances  sur- 
rounding each  of  these  five  successive  epochs  of  ac- 
quisition, that  these  parties,  like  men  in  general,  in- 
tended the  reasonable  consequences  of  their  acts, 
places  too  severe  a  strain  on  the  imagination. 

The  fact  remains  that,  whatever  the  original  in- 
tention of  the  parties  may  have  been,  they  did  in 
reality  (not  at  one  time  but  at  each  of  five  succes- 
sive epochs,  and  with  ample  time  to  formulate  and 
carry  out  whatever  plans  they  wished  to,  with  re- 
spect to  each  successive  tract)  acquire  in  the  aggre- 
gate between  65,000  and  70,000  acres  of  these  lands, 
and  they  acquired  all  but  7,000  or  8,000  of  them 
through  timber  and  stone  entries  and  not  through 
the  location  of  any  kind  of  scrip,  and  the  small 
quantity  which  was  acquired  by  scrip  consisted  of 
40-acre  tracts  here  and  there  needed  to  round  out 
and  complete  ''in  substantially  compact  form"  bodies 
of  timber, — the  great  bulk  of  which  had  been  pre- 
viously acquired  through  timber  and  stone  entries. 

And  they  did  this,  notwithstanding  Palmer's  sug- 
gestion, in  March,  1902,  that  "scripping"  the  land 
''would  cost  more,  but  be  safer"  than  obtaining  it 
through  entrymen. 
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THE  ANDERSON  ENTRIES. 

On  September  24,  1901,  four  days  after  the  appli- 
cations of  AVells  and  Granger  and  their  wives  were 
filed.  Wells  procured  applications  for  timber  lands  to 
be  offered  by  these  persons : 

Arthur  Anderson, 

Albert  P.  Nugent, 

James  T.  Ball. 

Abel  E.  Hunter,  and, 

Harvey  H.  Wells. 
All  these  men  lived  at  or  near  Centerville,  and  the 
lands  applied  for  by  them  and  those  selected  b.y 
AVells  and  Granger  and  their  wives  form  a  bod}^  oc 
contiguous  tracts  situate  within  three  or  four  miles 
of  that  village. 

Harvey  Wells  was  a  brother  of  John  I.  Wells  and 
his  iDartner  in  the  liquor  business  at  Centerville. 
James  T.  Ball  was  in  the  employ  of  the  Wells 
brothers.  Hunter  operated  what  is  called  a  "pri- 
vate hotel"  at  Centerville,  to  which  was  attached 
something  in  the  nature  of  the  livery  business.  An- 
derson and  Nugent  were  laboring  men,  irregularly 
employed  in  neighboring  mines,  and  occasionall}^ 
doing  assessment  work  on  mining  claims  for  them- 
selves and  others.  All  were  poor  men,  and  all  seem 
to  have  been  more  or  less  addicted  to  drink;  and  that 
they  had  the  improvidence  characteristic  of  their 
type  ai^pears  from  the  fact  that,  when  they  came  to 
Boise  to  make  final  proof,  they  spent  for  liquor  what 
money  they  had  in  the  five  or  six  days  intervening 
before  the  date  set  for  their  lU'oof.     There  is  no- 
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where  any  suggestion  that  any  of  them  had  sufficient 
funds  to  Avarrant  a  purchase  of  timber  land  as  an 
investment  for  the  indefinite  future,  and  there  is 
abundant  reason  to  infer  tliat  all  of  them  expected  to 
be  aided  in  making  entries,  there  being  positive 
proof  that  Anderson  and  Nugent  actually  received 
from  Wells  all  or  most  of  the  money  used  by  them 
in  making  final  proof. 

These  five  entries,  as  will  appear  from  the  ensuing 
narrative,  were  afterwards  found  by  the  local  office 
at  Boise  to  be  fraudulent  and  recommended  for  can- 
cellation; on  appeal  to  the  General  Land  Office,  they 
were  held  for  cancellation;  and  on  further  appeal 
they  were  ultimately,  in  1905,  cancelled  by  the  Sec- 
retary of  the  Interior;  the  three  tribunals  of  the 
Land  Department  concurring  in  the  finding  that  all 
the  entries  had  been  made  in  pursuance  of  an  un- 
lawful agreement  with  Wells  for  the  sale  of  the  land. 

Arthur  Anderson,  a  Swede  by  birth  and  unable  to 
write,  was  65  years  old  in  1901,  and  had  been  labor- 
ing in  mines  in  the  Boise  Basin  for  43  years.  Since 
1877  he  had  lived  about  three  miles  from  Centerville, 
occupying  a  shanty  upon  the  public  land  in  the  midst 
of  the  timber.  This  shanty  was  within  600  feet  of 
the  tract  which  Wells  designated  to  be  entered  b.y 
Anderson  and  on  that  tract  Anderson  had  been 
cutting  fire  wood  for  his  personal  use  through  a  pe- 
riod of  nearly  25  years.  No  one  had  ever  intimated 
to  Anderson  that  he  needed  title  to  the  land  for  the 
sake  of  taking  wood  from  it,  or  offered  any  objection 
to  his  use  of  the  tract  for  that  purpose  ,or  suggested 
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that  there  was  any  dauger  of  the  hiiurs  beiii<»'  taken 
by  anyone  else.  Until  a  few  days  before  making  his 
a])})Hcation,  he  had  ne^'el'  heard  of  the  timber  and 
stone  land  law.  AVhen  tlrst  addressed  by  Wells  on 
the  subject  of  taking  a  traet  of  timber  laud,  Ander- 
son had  less  than  $300  (pp.  2587-2633). 

To  this  man  Wells  proposed  that,  in  consideration 
of  the  pa^aiient  of  $25,  Anderson  would  be  located 
upon  a  tract  of  timber  land.  In  his  testimony  occurs 
the  following: 

"Q.     What  did  Mr.  Wells  say  to  you  about 
it? 

"A.     Well,  he  said — well,  he  wanted  me  to 
take  up  a  claim. 

"Q.     Why  was  he  interested  in  your  tak- 
ing up  a  claim  ? 

"A.     Because    he   wanted   to   show   me   a 
claim.    *    *    * 

''Q.     And  did  he  tell  you  he  would  charge 
3'ou  a  locating  fee? 
"A.     Yes,  sir. 

"Q.     How  much  was  that  to  be? 
''A.     Pie  charged  me  $25,  but  he  onl_y  got 
$20  of  me.    ^    ^    * 

"Q.     Did  he  give  you  a  description  of  the 
claim?    Did  he  give  you  the  numbers? 
"A.     Yes,  sir. 

"Q.     And  where  did  you  take  the  numbers? 
"A.     A'Vell,  close  to  where  I  am  living,  so 
he  didn't  ha\'e  nuich  trouble  to  show  it  to  me." 
(pp.  2588-2589). 


82 

Anderson  knew  that  all  the  land  around  there  was 
vacant,  there  having  been  onh^  two  or  three  clahns 
taken  up.    (p.  2627). 

Anderson  had  lived  in  these  woods  37  years  before 
Wells  had  come  to  the  region  and  had  lived  for  24 
years  within  200  paces  of  the  tract  for  pointing  out 
which  Wells  charged  $25,  having  for  that  period  used 
as  his  private  woodyard,  without  paying  anything  to 
anybody,  the  very  land  upon  which  Wells  located 
him  for  a  substantial  fee. 

That  there  was,  before  Anderson  made  his  appli- 
cation, if  not  an  express  agreement,  at  least  a  dis- 
tinct understanding  between  him  and  Wells,  that 
AVells  should  advance  the  money  for  tinal  proof  and 
that  Anderson  should  there  after  convey  the  land  to 
some  undisclosed  principal  for  whom  AVells  was  act- 
ing, and  that  Anderson's  remuneration  should  be 
about  $250,  is  the  necessary  inference  from  the  trans- 
action as  stated  by  Anderson,  and  even  from  the  ac- 
count given  by  Wells  himself.  Anderson,  besides 
having  no  conceivable  motive  for  going  to  the  ex- 
pense and  trouble  of  buying  land  which  was  prac- 
tically his,  had  not  sufficient  money  to  pay  for  the 
tract;  and  the  money  was  in  fact  supplied  by  Wells 
(pp.  2591-2592).  Anderson  knew^  that  Wells  was  un- 
able to  buy  the  land  from  him,  and  w^ould  not  haA^e 
credited  Wells'  promise  to  that  effect  had  Wells  un- 
dertaken to  do  so  (p.  2616).  After  making  final 
proof  with  the  money  suppled  by  Wells,  Anderson 
went  to  the  office  in  Boise  of  John  Kinkaid,  who  was 
Wells'  attorney,  with  whom  Anderson  deposited  the 
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]•{'(•('! I  t  issued  b\'  the  land  office  and  from  whom 
he  icccived  $137.50  in  cash  and  the  promise  of  $100 
additional  vvhen  the  tith'  should  be  perfected  (p 
2619).  Ujjon  his  homeward  journey,  being  then 
sober,  Anderson  met  a  friend  to  whom  he  confided 
that  he  would  not  do  again  what  he  had  done,  be- 
cause he  had  been  obliged  to  lie  throughout  (p. 
2607).  About  a  year  afterwards,  the  entr}^  being 
under  investigation  by  a  special  agent  of  the  In- 
terioi'  Department,  Anderson  executed  an  affidavit 
in  whi(di  he  swore  that  he  had  acted  in  jjursuance  of 
an  implied  agreement  to  sell  at  the  direction  of  Wells 
(I).  2600). 

Albert  P.  Nugent  was,  in  September,  1901,  a  la- 
Ixn-er  in  a  mine  near  Centerville,  and  did  not  have 
so  nnich  as  $400  (p.  2715).  Ke  was  solicited  b}^  Wells 
to  make  an  entry  of  timber  land,  and,  in  considera- 
tion of  $20,  AVells  indicated  to  him  from  a  distance 
a  tract  of  such  land.  Nugent  never  went  upon  the 
tract  designated,  but  took  the  description  given  by 
Wells  and  made  application  for  the  land  described. 
In  answer  to  this  question: 

"And  you  thought  it  Avas  worth  $20  to  pay 
him  for  pointing  out  a  tract  of  land  at  a  dis- 
tance?" 
Nugent  said: 

"Not  exactly  that,  but  that  was  to  locate 
the  piece  of  land,  that  I  would  know  what  to 
file  on."  (]).  2():i7). 
Nugent  in  this  case  testifies  positively  to  an  agree- 
ment, made  before  application,  to  transfer  the  land 
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to  Wells  for  the  sum  of  $250  over  tlie  cost  of  entry. 
He  affirms  the  statements  made  by  hun  in  affidavit 
executed  in  1902,  which  reads  in  part  as  follows : 

''On  the  24th  of  September,  1901,  I  filed 
timber  and  stone  entry  No.  225,  for  the  North 
half,  &c.  I  made  this  entry  at  the  request  of 
John  I.  Wells,  Boise,  Idaho.  We  expressly 
agreed  that  I  was  to  get  from  him,  the  said 
John  T.  Wells,  $250  at  the  time  I  made  proof 
for  making  the  above  entry,  and  it  was  ex- 
pressl}^  agreed  that  the  said  John  I.  Wells  was 
to  pay  all  the  expenses  of  making  entry  and 
purchasing  the  land. 

' '  I  went  to  John  I.  Wells '  office  and  he  gave 
me  $412.50  to  purchase  the  land  with  at  the 
time  of  making  proof,  and  the  land  office  fee  on 
the  day  I  submitted  proof.  I  made  this  proof 
and  used  this  money  that  was  given  me  by 
John  I.  Wells.  I  took  the  receipt  I  got  from 
the  receiver  of  the  United  States  land  office 
and  gave  it  to  John  Kinkaid,  Boise,  Idaho,  who 
gave  me  $137.  The  said  John  Kinkaid  then  in- 
formed me  that  I  would  receive  the  balance, 
$100,  as  soon  as  I  got  a  patent  for  the  land 
and  made  a  transfer  of  the  same.    *    *    * 

' '  Until  the  time  I  made  proof  I  did  not  knovv' 
that  John  Kinkaid  was  interested  in  the 
scheme;  but  during  the  above  transactions 
neither  John  I.  Wells  or  John  Kinkaid  made 
any  attempt  to  disguise  the  fact  that  they  were 
interested  together  in  managing  a  large  timber 
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land  (leal  and  securing  peo])le  to  make  entries 
and  paying  them  for  doing  so."  (pp.  2657- 
2658). 
In  his  testimony  Nugent  repeats  these  statements 
and  amplifies  upon  the  details  of  the  transaction, 
lie  came  to  Boise  for  the  purpose  of  making  proof 
in  company  with  Anderson,  and  Ball,  Hunter  and 
Harvey  Wells  arrived  about  the  same  tune.  The 
party  looked  up  Wells  and  asked  him  for  the  money. 
AVells  told  them  it  had  not  yet  arrived,  and  on  the 
following  day  told  them  the  same  thing.  In  conse- 
quence they  were  unable  to  make  proof  on  the  da,y 
advertised,  and  were  delayed  several  days  ,most  or 
all  of  the  parties  improving  the  opportunity  by  hav- 
ing a  "good  time"  and  spending  what  money  they 
had  (pj).  2646-4078).  Finally  Wells  informed  them 
that  the  money  had  come.  He  took  Nugent  and  An- 
derson to  Kinkaid's  office  and  they  Avere  there  given 
enough  cash  to  pay  for  their  lands.  Nugent  was 
cautioned  by  Wells  to  swear  at  the  land  office  that  he 
had  earned  the  money  by  his  own  labor  (p.  2647), 
which  direction  Nugent  followed.  Afterwards  Nu- 
gent returned  to  Kinkaid's  office  and  Avas  paid 
$137.50,  with  the  ]jromise  of  $100  additional  ujxm 
the  issue  of  patent. 

Ball,  Hunter  and  Harvey  Wells,  the  remaining 
members  of  this  group  of  applicants,  Avere  not  ex- 
amined in  this  cause,  the  tAvo  former  not  })eing  found. 
For  obvious  reasons,  the  Government  did  not  care  ti^ 
call  Harvey  Wells,  and  foi*  reasoiis  satisfactory  to 
themselves  the  defendants  did  not  do  so. 
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It  sufficiently  appears,  however,  that  these  per- 
sons made  their  entries  under  the  same  agreements 
with  John  I.  Wells  which  obtained  in  the  other  cases, 
and  the  proceedings  in  each  of  these  cases  followed 
substantially  the  same  routine  as  has  been  indicated 
in  respect  to  those  others. 

On  December  10, 1901,  the  day  on  w4iich  final  proof 
was  made  in  the  five  Anderson  cases,  Kinkaid  drew 
a  cheque  upon  his  bank  in  Boise  for  $2,000. 

These  five  entries,  wdth  others,  were  in  1902,  re- 
ported adversely  by  the  special  agent  of  the  General 
Land  Office  who  had  taken  the  affidavits  above  men- 
tioned, of  Anderson  and  Nugent,  and  charges  against 
the  entries  were  formulated  in  accordance  with  the 
facts  embodied  in  those  affidavits.  Upon  these 
charges  a  hearing  was  demanded  and  was  had  in  the 
local  land  office  in  December,  1903. 

At  this  hearing  the  Government  was  represented 
by  Louis  L.  Sharp,  the  special  agent  before  men- 
tioned, and  Milton  C.  Cage,  a  local  attorney  of  Boise, 
who  w^as  employed  by  Mr.  Sharp  as  associate  coun- 
sel. The  defendants  were  represented  by  Harry 
Worthman,  an  attorney  practising  at  Boise,  and 
Frank  Martin,  who  had  formerly  been  attorney  gen- 
eral of  the  State  of  Idaho,  both  of  whom  appear  in 
other  phases  of  these  transactions, 

Nugent  made  default.  The  other  cases  Avere  con- 
solidated under  a  stipulation  that  all  the  evidence 
should  apply  to  each  case.  Upon  the  evidence  taken 
the  register  and  receiver  of  the  local  land  office  at 
Boise  recommended  all  the  entries  for  cancellation 
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upon  a  fiiidiiii'-  tliat  the  eiitnTiien  liad  made  their 
initial  applications  under  and  in  puisuance  of  ante- 
cedent agreements  with  John  I.  Wells  hy  which  the 
lands  were  to  be  transferred  to  some  i)erson  to  hi) 
designated  by  him  in  consideration  of  $250,  or  there - 
aliouts,  to  be  allowed  to  each  of  the  entrymen  as  com- 
jjensation  for  his  services,     (pp.  3004-8005). 

Upon  appeal  to  the  Commissioner  of  the  General 
Land  Office,  the  entries  were  by  that  officer  held  for 
cancellation;  and  upon  further  appeal  to  the  Secre- 
tary of  the  Interior,  the  findings  of  the  lower  offices 
were  confiimed  and  the  entries  cancelled  (pp.  ). 

Anderson's  expenses,  amounting  to  $80,  incurred 
while  in  attendance  upon  these  cases,  were  paid  by 
Wells  (p.  2595). 

The  decision  of  the  Secretary  of  the  Interior  ad- 
verse to  the  entries  of  Anderson,  Hunter,  Ball  and 
Harvey  Wells,  was  rendered  on  May  24,  1905,  and 
was  promulgated  by  the  Commissioner  of  the  Gen- 
eral Land  Office  on  June  8,  1905.  Under  the  rules 
governing  practice  in  the  Interior  Department — of 
which  the  courts  take  judicial  notice :  Caha  vs.  United 
State,  152  JJ.  S. — the  entrymen  were  allowed  60  days 
in  which  to  move  for  review  of  the  Secretary's  de- 
cision, dui'iug  wliicli  ])eri()d  tlic  cases  remained  open 
and  cancellation  was  postponed. 

Frank  Martin,  the  active  attorney  for  tlie  entry- 
men  in  the  Anderson  cases,  had,  in  1908,  recently  re- 
tired from  the  office  of  Attorney  General  of  the  State, 
and  was  then,  and  still  is,  engaged  in  the  practice  of 
law  at  Boise.    He  was  retained  in  these  cases  })v  John 
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T.  Wells,  wko  brought  the  entr^anen  to  him.  Both 
Anderson  and  Nugent  testify  that  they  did  not  em- 
ploy ]Martin  or  promise  to  pay  him  any  fee  (x)p.  2596- 
2653).  It  appears  that  neither  of  them  had  any  con- 
siderable conference  with  Mr.  Martin  before  the 
trial,  but  on  one  occasion  during  the  proceedings 
Martin  charged  Anderson  that  he  must  stay  with  the 
land,  now  that  he  had  taken  it  (p.  2596). 

Mr.  Martin  ap]3ears  to  have  been  on  terms  of  close 
friendship  and  associated  in  sundry  business  affairs 
with  Governor  Steunenberg,  the  Governor  having 
been,  when  visiting  Boise,  in  the  habit  of  using  Mar- 
tin's office  for  the  transaction  of  his  business  and  the 
deposit  of  his  papers  (pp.  3167).  After  Mr.  Martin 
was  summoned  by  the  prosecution  to  testify  in  this 
cause  as  a  witness  for  the  Government,  he  had,  on 
the  day  before  he  was  to  testify  and  while  under  the 
Government  subj)oena,  a  conference  with  the  defend- 
ants' counsel,  at  which  various  matters  of  Mr.  Mar- 
tin's anticipated  testimony  were  gone  over.  (p.  3165). 

Mr.  Martin  and  his  wife,  Ella  L.  Martin,  in  Sep- 
tember, 1903,  made  entries  of  timber  land  in  Tp.  6 
N.,  E.  4  E.,  and  they  conveyed  the  tracts  entered  to 
the  Barber  Lumber  Company  (p.  2814-3285).  It  a})- 
pears  also  that  Mr.  Martin  has  been  indicted,  along 
with  Barber,  Moon  and  others,  on  account  of  the 
transactions  now  in  question  (p.  3950). 

About  the  date  of  the  Commissioner's  aforesaid 
letter  of  promulgation,  and  in  the  same  month  of 
June,  application  to  enter  the  land  covered  by  the 
Anderson  entry  was  made  at  the  Boise  land  office  by 
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Leon  S.  Simpson;  application  for  the  Ball  trar-t  was 
made  by  ^Irs.  Eleanor  Phelps;  applif-ation  for  the 
laud  sought  by  Harvey  AVells  was  filed  by  Mrs.  ^lary 
J.  Martin;  the  wife  of  Frank  ^lartin's  brother, 
Thr)mas;  and  application  for  the  Hunter  claim  was 
offered  by  ^Irs.  Xettie  Weston,  the  daughter  of  Mrs. 
Mary  J.  Martin  and  a  niece  of  Frank  ^lartin. 

All  these  applications  were,  when  first  presented, 
denied  by  the  local  land  office,  obviously  on  the 
ground  that  the  cases  against  the  i:)re-existing  en- 
tries were  not  yet  closed,  or,  as  it  is  expressed  in  the 
testimony,  on  account  of  some  difficulty  about  the 
relinquishments. 

Shortly  afterwards,  Frank  ^lartin,  in  company 
with  John  I.  Wells,  went  to  Centerville  and  obtained 
from  the  entrjTiien  paj)ars  which  are  designated  in 
the  testimony  as  relinquishments,  but  which  were, 
more  technically,  waivers  of  the  right  to  move  for 
review  of  the  Secretary's  decision.  On  August  10, 
1905,  the  register  and  receiver  at  Boise  transmitted 
these  x^apers  to  the  General  Land  Office,  and  on  Sep- 
tember 6th  that  office  closed  the  cases  by  letters  to 
the  register  and  receiver.  Within  a  few  days  after 
the  receipt  of  these  letters  at  Boise,  Simpson,  Mrs. 
Phelps,  ^Irs.  Martin  and  Mrs.  Weston  renewed  their 
respective  applications  and,  in  due  course  thereafter, 
made  entries  of  the  several  tracts  in  tlie  Anderson 
group. 

Simpson,  who  was  a  bookkeeper  in  the  emphjy  of 
the  Falk  Mercantile  Company  at  Boise,  was,  in  June, 
1905,  visited  at  his  place  of  business  late  one  after- 
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noon  by  John  I.  Wells,  who  stated  that  Frank  Mar- 
tm  had  a  relinquishment  to  dispose  of.  Smipson  at 
once  left  his  desk  and  repaired  to  Mr.  Martin's  office, 
^lartin  said  that  he  had  left  only  one  claim  out  ol 
four  (p.  2617)  and  that  the  relinquishment  would 
cost  $100.  Simpson  agreed  to  pay  this  sum,  returned 
to  the  Falk  establishment  and  resumed  his  duties. 
A  day  or  two  later  Simpson  made  the  trip  to  Center- 
ville,  and  was  shown  the  tract  formerly  entered  by 
Anderson,  paying  for  this  favor  a  locating  fee  of  $10 
to  Thomas  Martin,  a  nephew  of  Frank  Martin  (p. 
2617). 

Simpson  returned  to  Boise  and  applied  to  enter  the 
land.  Because  the  cases  of  Anderson  et  al  had  not 
yet  been  formally  closed  by  Departmental  action,  his 
application  was  then  denied,  as  were  the  applications 
made  about  the  same  time  by  Mrs.  Martin,  Mrs.  Wes- 
ton and  Mrs.  Phel23S.  About  three  months  later,  in 
September,  1905,  Simpson  was  notified  by  a  telephone 
message  from  the  office  of  Frank  Martin  to  go  to  the 
land  office  and  renew  his  application.  At  the  office 
he  found  Mrs.  Martin  and  Mrs.  Phelps,  who  were 
in  like  manner  renewing  their  applications. 

Simpson  was  a  married  man,  and,  at  the  time  of 
his  resolve  to  enter  a  tract  of  timber  land,  knew  of  no 
market  for  such  land.  He  paid  $100  for  the  relin- 
quishment of  an  entry  which  had  been  ordered  can- 
celled by  a  final  decision  of  the  Interior  Department, 
$10  for  a  location  fee,  and  $412.50  as  fees  and  pur- 
chase price.  The  cost  of  his  excursions  to  Center- 
ville  does  not  appear;  but,  as  that  was  a  three  days' 
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journey,  it  is  safe  to  assume  that  Simpson's  total  casli 
outlay  on  account  of  this  entry  did  not  fall  short  of 
$550,  and  was  probably  nearer  to  $575.  He  testifies 
that  he  drew  the  money  from  the  store;  and  that 
there  were  no  arrangements  for  a  sale  of  the  land 
(p. 2621). 

Mrs.  Western  acted  in  this  matter  upon  the  sugges- 
tion and  under  the  direction  of  her  father,  Frank 
Martin's  brother.  The  father  negotiated  the  i)ur- 
chase  of  the  relinquishment  from  Frank  Martin,  paid 
the  (?ost  of  location  and  the  charges  at  the  land  office, 
and  arranged  the  sale  to  Frank  Martin.  Mrs.  Wes- 
ton did  not  advance  any  money,  and  the  cheque  for 
$250  which  her  uncle  Frank  Martin  gave  her  on  lier 
signing  of  a  deed  in  his  favor,  was  the  only  thing  of 
a  pecuniary  nature  which  passed  through  her  hands 
in  the  whole  course  of  the  transaction  (p.  3069). 

Mrs.  Martin,  in  like  manner,  did  not  participate 
in  any  of  the  financial  details  of  her  entry,  the  trans- 
action being  conducted  by  her  husband,  Frank  Mar- 
tin's brother,  who  collected  the  purchase  money  and 
put  it  in  bank.  Mrs.  Martin  did  not  see  the  cheque 
by  which  she  was  paid,  and  the  only  money  wliich 
she  ever  received  from  the  transaction  was  that 
which  her  husl)and,  afterward,  from  time  to  time, 
gave  her  in  such  sums  as  she  requii'cd  foi*  domestic 
needs. 

Mrs.  Phelps  was  and  is  tlie  wife  of  Edward  J. 
Phelps,  who  acquired  and  conveyed  to  the  Barljer 
Lund^er  Company  the  land  before  included  in  the 
homestead  entry  of  Henry  A.  Snow.     Snow's  entrv 
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had  been  contested,  and  in  the  contest  proceedings 
Snow  was  represented  by  ]\Ir.  Frank  Martin.  On 
March  7,  1905,  a  few  weeks  before  the  Department 
decision  in  the  Anderson  cases,  then  on  appeal.  Snow 
iiled  a  relinquishment  upon  which  his  homestead  en- 
tr}^  was  at  once  canceled.  A  few  days  before  Thomas 
L.  Martin,  a  nephew  of  Frank  Martin,  and  Phelps' 
partner  in  the  real  estate  business,  had  suggested  to 
Phelps  the  desirability  of  taking  the  Snow  tract  un- 
der the  timber  land  law.  Phelps  agreed  to  the  prop- 
osition, and  on  the  3rd  of  March  went  to  the  land, 
in  company  with  Thomas  B.  Martin,  Frank  Mar- 
tin's brother,  who  pointed  out  the  tract  to  Phelps 
for  a  fee  of  $15  paid  by  the  latter.  Returning  to 
Boise  on  the  5th,  Phelps  filed  an  application  on 
March  6,  1905,  and  made  final  proof  on  May  13th. 
He  conveyed  the  land  to  the  Barber  Lumber  Com- 
pany on  July  28,  1905,  after  Mrs.  Phelps  had  made 
her  first  application  for  the  Ball  tract,  and  before 
she  had  been  allowed  to  enter. 

The  several  tracts  entered  by  Simpson,  Mrs. 
Phelps,  Mrs.  Martin  and  Mrs.  Weston  were  after- 
wards conveyed  by  those  persons  by  several  deeds 
to  Frank  Martin,  who  thereupon  executed  a  deed  by 
which  the  four  titles  were  conveyed  to  the  Barber 
Lumber  Company. 

The  ti<act  entered  by  Nugent,  and  afterwards 
abandoned  by  him,  was,  after  cancellation  of  his 
entry,  entered  by  one  J.  T.  Lietzchke,  who  in  due 
course  conveyed  the  land  to  the  Barber  Lumber 
Company  through  A.  E.  Palmer  as  intermediate 
grantee. 
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These  five  tracts,  the  titk'  to  which  was  originally 
sought  in  September,  1901,  were  therefore,  finally, 
after  the  laj^se  of  five  j^ears,  acquired  by  the  Barber 
Lumber  Company. 

Some  of  the  otlier  incidents  of  this  proceeding, 
and  some  of  the  persons  concerned  therein,  may  be 
advantageously  considered  in  this  connection. 

Mr.  Cage,  who  had  been  employed  by  the  Govern- 
ment to  assist  Mr.  Sharp  in  the  prosecution  of  these 
cases,  was,  early  in  January,  1904,  a  few  days  after 
the  hearing  in  the  local  office  and  while  the  cases 
w^ere  yet  undecided  by  the  register  and  receiver,  re- 
tained by  the  Barber  Lumber  Compan,v  upon  an 
annual  salary  of  $500.  In  this  matter  the  company 
acted  through  G.  D.  Hoseley,  a  logger  in  its  employ, 
of  whom  fuller  mention  is  later  to  be  made,  and 
Hoseley  paid  Mr.  Cage  $250  on  January  6,  1904.  In 
the  latter  part  of  the  year,  Mr.  Chapman,  who  came 
to  Boise  to  take  charge  of  the  company's  affairs, 
sought  to  ascertain  for  what  purpose  Cage  had  been 
retained,  but  was,  and  has  as  yet  been,  unable  to 
learn  of  any  business  done  by  him  for  the  company. 
Mr.  Chapman  was,  however,  informed  that  Mr.  Cage 
had  been  retained  for  the  3^ear,  and  accordingly  paid 
him  an  additional  $250  as  the  balance  of  the  agreed 
annual  salary  (pp.  2891-2892). 

Mr.  Worthman  was  employed  in  these  cases  hy 
John  Kinkaid,  the  entrymen  appearing  to  liave  liad 
no  voice  in  the  selection  of  their  attorneys  beyond 
acquiescing  in  what  was  done  for  them  by  Kinkaid 
and  AVells,  and  assuming  no  lial)ility  for  any  fees. 
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Anderson  ^'^s  first  informed  of  the  charges  against 
liis  entry  hy  Norman  II.  Young,  who,  professing  to 
act  on  behalf  of  Wells,  asked  whether  Anderson 
would  authorize  Worthman  to  represent  him  (p. 
2625).  Nugent  was  advised  of  Mr.  Worthman 's  em- 
plojT^nent  by  a  letter  from  Wc^lls,  dated  December 
26,  1902,  in  which  Wells  said,  inter  alia: 

"I  will  have  my  attorney  look  up  the  mat- 
ter, and  I  think  you  had  better  have  him  fight 
the  thing  for  you.     Birt,  I  will  stay  by  you 
in  this  matter  and  you  will  get  your  claim.    I 
will  let  you  know  the  steps  to  take  in  a  day  or 
two,  so  say  nothing  to  no  one  and  burn  this 
letter.^'  (p.  2663). 
Some   months   before   his   emplo}Tiient   in   these 
cases,  Worthman,  having  observed  that  many  tim- 
ber land  entries  were  being  made  in  the  Boise  Basin, 
applied,  in  the  early  part  of  1902,  to  John  Kinkaid 
for  a  location.     Kinkaid  said  that  there  were  left 
only  three  such  claims,  which  were  not  very  good, 
but  that  Worthman  might,  if  he  chose,  go  up  and 
look  at  them  (p.  429).     A  few  days  later,  Kinkaid 
brought  Downs  to  Worthman,  and  the  latter,  with 
a  friend,  W.  S.  Walker,  went  wdth  Downs  to  Idaho 
City,  and  were  thence  taken  by  Downs  to  some  va- 
cant tracts  three  or  four  miles  beyond.    Worthman 
and  Walker  accepted  and  afterwards  made  entries 
of  the  tracts  indicated,  Worthman 's  final  cei'tificate 
being  dated  June  19,  1902,  and  Walker's  on  the  day 
following.     On  May  16,  1903,  both    entrymen,    by 
deeds  in  the  hand  writing  of  Kinkaid,  conveyed  to 
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A.  E.  Palmer,  from  whom  the  titles  passed  to  the 
Barber  Lumber  Company. 

Mr.  Worthman  was  paid  by  Kinkaid,  for  his  ser- 
vices in  the  Anderson  cases,  $50  in  cash,  and  was 
given  Kinkaid 's  ])romissory  note  for  $100.  (pi).  439- 
440.) 

Kinkaid  stated,  at  the  tune  of  giving  his  note,  that 
he  expected  to  get  the  money  to  ])ay  it  from  Gover- 
nor Steunenberg.     (pp.  440-2854). 

Governor   Steunenberg  was   then,   in   December, 

1903,  acting  for  the  Barber  Lumber  Company  in  the 
acquisition  of  timber  lands  in  Idaho,  having  in 
March,  1902,  according  to  the  defendants'  testimony, 
contracted  to  obtain  for  the  company  25,000  acres 
of  such  land.  The  cheque  with  which  Hoseley  re- 
tained Mr.  Cage  on  behalf  of  the  Barber  Lumber 
Company  was  drawn  by  Steunenberg.     On  Jidy  6, 

1904,  Steunenberg  paid  Mr.  Frank  ]\fartin  $100  by  a 
cheque,  the  stub  of  Avhich  in  Steunenberg 's  book  in- 
dicates that  the  payment  was  "For  Atty.  fee  part 
acct  contest  cases  in  Land  Office."  (p.  2857).  In 
January,  1904,  while  the  Anderson  cases  w^ere  pend- 
ing on  appeal,  Steunenberg  ))ought  a  copy  of  the 
transcript  of  testimony  taken  in  those  cases,  for 
which  he  paid  $193.65.    (pp.  3150-3152). 

Barber  testified  that  none  of  their  lands  came 
through  the  entries  of  Anderson,  Hunter,  II. -nx-ey 
^^^'lls,  Ball  or  Nugent,  and  that  at  the  time  lie  an;i 
Moon  entered  into  the  agreement  with  Steunenberg 
and  purchased  Sweet's  interest  lie  did  not  know  that 
said  persons  had  made  entries,  or  anything  in  con- 
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nection  witli  them,  and  that  he  had  never  heard  of 
those  entries  or  the  contests  in  whi(;h  they  were  in- 
volved before  he  saw  it  charged  in  the  indictment 
returned  against  him  and  Moon,  (which  was  in  the 
spring  of  1907),  and  that  neither  he  nor  Mr.  Moon 
nor  the  company  was  in  any  manner  interested, 
financially  or  otherwise,  in  said  claims  (pp.  4487- 
4488).  And  Moon  testified  that  the  first  time  he 
heard  of  said  entries  or  the  contests  or  the  appeals 
in  the  contest  cases  was  the  reference  made  to  them 
in  said  indictment  (pp.  4618-4619). 

Though  we  have  heretofore  in  this  brief  and  in 
Appendix  A,  attached,  counted  these  five  entries  as 
claims  which  Sweet  and  Steunenberg  might  have 
controlled  in  March,  1902,  if  what  Barber  and  Moon 
now  say  is  true,  the  number  of  claims  for  which  they 
bargained  with  Steunenberg  would  be  still  further 
reduced  five  claims,  or  800  acres.  However,  under 
the  next  heading  in  this  brief  it  is  made  clear,  from 
the  extent  to  which  Barber  and  Moon  exercised 
themselves  relative  to  said  entries,  that  they  had  a 
very  considerable  knoAvledge  of  and  interest  in  them. 

The  lands  in  this  cause  are  divided  more  or  less 
distinctly  by  the  natural  features  of  the  region  into 
three  bodies,  and  the  clearness  and  convenient  ar- 
rangement of  the  present  narrative  will  be  sul)- 
served  by  recognizing  sucli  a  division,  wliich  is 
roughly  indicated  thus: 

1.  The  Boise  Basin,  called  in  the  testimony  and 
in  this  brief  the  Basin  lands,  lying  in  townships  6  N.. 
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R.  5  E.,  6  N.,  R.  6  E.,  7  N.,  U.  4  M,  and  7  N.,  H.  5  E. 

2.  The  Crooked  Kiver  lands,  and  Noi'tli  Fork,  ly- 
ing- in  townships  6  N.,  R.  8  E.,  7  N.,  K.  7  E.,  and  7 
N.,  R.  8E.;and 

3.  Township  6  N.,  K*.  4  E.,  which  is  segregated  be- 
cause the  entries  made  therein  constituted  a  distinct 
transaction  for  the  purposes  of  this  brief. 

It  will  he  observed  that  the  interest  of  Barber  and 
Moon,  and  afterwards  the  Barber  Lumber  Company, 
in  the  transactions  taking  place  after  April  10,  1902, 
is  not  sought  to  be  denied,  but  is,  in  great  part,  shown 
by  the  evidence  adduced  by  the  defendants. 

THE  SUSPENSION  OF  THE  ENTRIES. 

In  the  early  part  of  the  year  1901,  before  the  com- 
mencement of  the  operations  hereinbefore  recited, 
the  General  Land  office  had  found  reason  to  believe 
that  attempts  were  being  made  to  acquire  timber 
lands  along  the  Payette  River  (2977)  in  the  Boise 
land  district  by  fraudulent  entries.  None  of  the  Pay- 
ette River  entries  are  involved  in  this  case. 

By  letter  dated  July  13,  1901,  the  Commissioner  of 
the  General  Land  Office  stated  this  fact  to  the  local 
officers  at  Boise,  and  directed  them  to  exercise  special 
cautiou  coiiccruiug  a])i)lications  to  ])ur(4iase  timber 
land,  and  to  issue  no  final  cci'tiflcates  in  such  cases, 
but  to  transmit  the  pioofs  to  the  General  Land  Office 
for  further  examination,  (p.  2975). 

The  local  land  officers  construed  tliis  caution  as  ap- 
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plying  to  ail  entries  thereafter  filed  in  the  Boise  Land 
Office.  Accordingly,  in  all  the  eases  hereinbefore 
mentioned,  in  which  proofs  were  offered  after  the 
date  of  the  Commissioner's  letter,  and  before  tho. 
month  of  April,  1902,  the  final  proofs  were  suspended, 
only  "temporary  receipts"  being  given  to  the  appli- 
cants for  the  moneys  deposited  by  them,  and  the  en- 
try papers  filed  were  sent  to  Washington. 

Though  Barber  testified  that  Steimenberg,  when 
he  came  to  Eau  Claire  in  March,  1902,  represented 
that  final  receipts  had  issued  to  several  thousand 
acres  of  timber  land  in  Boise  Basin  which  he  and 
SAveet  controlled,  (p.  4375),  and  both  Barber  and 
^loon  testified  that  they  knew  nothing  of  the  suspen- 
sion of  entries  under  the  Timber  and  Stone  Act  in 
Idaho  until  some  time  in  June,  1902,  and  by  telegram 
of  April  7,  1902,  Moon  advises  Palmer  that  he  under- 
stands "that  titles  have  been  perfected  in  a  legal  way 
to  certain  lands  in  certain  parties,  final  proofs  made 
and  approved  by  the  local  officials  of  the  United 
States  Land  Office;  final  receipts  issued  or  will  issue 
upon  pa^anent  of  certain  sums  to  the  Government, 
and  nothing  remains  to  be  done  but  patents  to  issue," 
(p.  4432),  Palmer  was  directed  to  verify  Steunen- 
berg's  statements  and  representations  before  deliver- 
ing a  copy  of  the  contract  of  March  12th  to  him;  Bar- 
ber testified  that  "Whether  the  contract  was  effective 
or  not  depended  entirely  upon  what  Mr.  Palmer  found 
out  with  reference  to  his  (Steunenberg's)  representa- 
tions, and  the  contract  was  not  to  go  into  effect  until 
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^Ir.  Palmer  had  time  to  investig'ate  the  representa- 
tions of  Mr.  Steunenherg,"  (p.  4706). 

Pahner  was  at  Boise  between  March  28th  (4419) 
and  April  2d,  1902,  (4425)  for  the  purpose  of  verify- 
ing Steunenberg's  representations,  and  seeing  to  it 
that  the  conditions  precedent  had  been  complied 
with. 

It  was  only  from  the  records  of  the  land  office  that 
he  could  have  learned  with  certainty  whether  or  not 
the  entries  which  Steunenberg  had  contracted  to  de- 
liver to  Barber  and  Moon  had  been  made,  and  to  what 
extent  final  ^n'oofs  had  been  made  upon  them,  and 
whether  other  timberlands,  of  the  quantity  called  for 
])y  the  contract,  remained  open  to  entry,  or,  (assum- 
ing that  the  location  of  ''Scrip"  was  seriously  con- 
templated, at  that  time,  and  we  think  the  evidence 
hereafter  referred  to,  shows  that  it  was  not)  to  the 
location  of  ''Scrip." 

These  records  showed  that  no  final  certificates  had 
been  issued  at  that  time  for  any  of  the  entries  in  the 
Boise  Basin  (which  could  haA'c  been  referred  to  by 
Steunenberg)  and  l^almer  must  have  learned  that 
merely  "temporary  receii)ts"  had  been  issued  by  the 
Receiver  for  such  moneys  as  had  been  paid  in  at  the 
time  of  making  final  proof  on  any  of  these  entries. 

N"o  letter  or  telegram  is  produced  which  shows 
clearly  whether  Palmer  informed  Barlx'i*  and  Afoon 
sjx'cifically  as  to  this,  but  in  the  nature  of  tlnngs  he 
nmst  have  done  so  and  the  evidence  does  show  that 
he  wired  them  twice  that  "the  only  title  acrpiired  so 
far  is  Receiver's  Receipts"  (from  Spokane,  April  4. 
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p.  4429  )aiid  "Yon  iiiKlcrstand  the  only  title  you  get 
pending  jjatent  is  a  Receiver's  Receipt,"  (from  Spo- 
kane, April  5th.  p.  4429)  and  it  shows  (pages  4430-31) 
that  Barber  and  Moon  understood  they  were  getting 
title  only  on  some  kind  of  Receipts  from  the  Receiver. 
Mr.  Moon  says,  final  receipts  as  he  remembered  it, 
(p.  4430)  and  they  again  consulted  Mr.  Frawley  on 
this  feature,  before  instructing  Palmer  to  close. 
(4431-4434).  The  second  letter  of  instructions  pre- 
pared by  Frawley  was  then  forwarded,  April  Ttli,  and 
Palmer  waited  until  its  receipt,  April  10th,  before 
closing  the  deal.  Palmer  was  evidently  "wired"  to 
await  these  instructions.     (4431). 

Though  bearing  but  in  small  part  upon  the  mat- 
ter of  suspension  of  entries,  it  might  be  well  to  ob- 
serve at  this  point  that  Wells  stated  to  one  Junius 
Wright  that  Kinkaid,  while  a  member  of  the  legisla- 
ture in  1901,  had  conceived  the  plan  of  locating  peo- 
ple (m  timl)er  claims  in  the  Boise  Basin  (p.  3567); 
that  Palmer  arrived  at  Boise  March  28th,  29th  or 
30th,  1902,  and  went  into  the  timber  March  31st, 
1902  (pp.  4419-4422) ;  that  Kinkaid  met  Palmer,  and 
Thornton  might  have  been  present  (p.  4344) ;  that 
Palmer's  mission  at  Boise  on  that  occasion  was  to 
verify  Steunenberg's  statements,  before  the  deliver}^ 
of  the  contract,  and  the  contract  was  not  to  be  effec- 
tive until  he  had  an  opportunity^  to  learn  whether 
Steunenberg's  representations  were  true  (p.  4706); 
that  during  the  time  that  Palmer  was  at  Boise  on 
this  occasion,  Patrick  Downs   performed   some   ser- 
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vice  for  liiiii  i'ov  which  he  was  ])ai<l  by  Palmer  $17.00 
April  2,  1902  (p.  5240);  that  Palmer  liad  returned  to 
Spokane,  Washington,  by  April  3rd,  1902,  and,  con- 
sidering: the  time  consumed  in  travel  into  the  Boise 
Basin  and  back  to  Boise  and  then  to  Si)okane,  Palmer 
could  liardly  have  been  in  the  timber  more  than  one 
day;  that  on  April  3rd  Palmer,  at  Spokane,  tele- 
graphed Moon,  at  Eau  Claire,  "shall  1  close  and  send 
Thornton  to  estimate?"  (p.  4426);  that  Palmer,  at 
Spokane,  on  April  4tli  (p.  4428)  gave  Thornton  a  let- 
ter to  Kinkaid,  at  Boise,  and  Thornton  proceeded  to 
Boise  and  saw  Kinkaid,  and  "he  (Kinkaid)  just  give 
me  the  plots  of  this  land  T  was  to  look  over  and  I 
went  right  into  the  woods  and  started  to  w^ork"  (]>. 
1404),  and  *  *  *  those  i)lots  that  JNlr.  Kinkaid  gave 
me  I  supposed  they  Avas  claims  that  was  taken"  (p. 
1409),  and  wliile  in  the  woods  Thornton  met  Dowais, 
who  "was  locating  people  on  some  of  those  lands" 
(p.  1408);  that  Thornton,  reporting  to  Palmer  from 
the  timber  region  April  19tli,  1902,  said,  "you  will 
find  there  is  some  difference  in  the  land  I  have  lo- 
♦•ated  and  what  you  got  on  them  plats.  I  located  the 
lands  he  (Kinkaid)  giA^e  me  first,  ])ut  he  was  u])  her(^ 
this  week  and  there  was  quite  a  difference,  but  he 
said  it  would  be  all  right,  because  they  would  all 
have  to  be  located,  if  there  is  any  timber  on  it"  {p)». 
4762-4763);  that  Kinkaid  left  Boise'  for  Thuudei- 
Mountain  A\:v\\  Kith.  1902,  and  remained  until  .June 
1st;  and  that  Palmer  joined  Steuncnbcrg  at  IJoisc 
on  April  6th,  and  was  ready  to  close  with  him  on  tiie 
7th  (pp.  4428-4429-4430). 
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Til  view  of  these  facts,  the  conckision  is  irresistible 
that,  as  Steimenberg  was  at  Boise  on  Thornton's  ar- 
rival, and  instead  of  reporting  to  him  he  repaired  to 
Kinkaid's  office.  Palmer  had  arranged  this  meeting 
between  Kinkaid  and  Thornton  while  at  Boise  two 
or  three  days  before  Thornton  reached  that  place 
and  that  it  was  Kinkaid  and  Downs  who  verified 
Steunenberg's  representations,  and  made  plain  to 
Palmer  how  the  remaining  acreage  was  to  be  ac- 
quired. 

Again,  Wells  testified  that  practicall}^  all  the  per- 
sons he  had  located  on  timber  claims  prior  to  Christ- 
mas, 1901,  about  40,  (p.  413p9:^^:;s  pn^  raiq  o:^  aure.)  \i 
that  they  could  not  raise  the  money  with  which  to 
make  proof,  and  asked  if  he  could  find  someone  that 
would  make  them  a  loan  for  that  purpose  (p.  4081). 
Upon  Wells'  request  Sweet  agreed  to  advance 
through  Wells  the  money  for  said  entrymen  to  make 
proof,  which  afterwards  he  did  (p.  4082). 

In  a  few  instances  Wells  took  the  entrjanen's  note 
for  the  amount  of  the  money  thus  furnished,  in  others 
the  Receiver's  Receipt  was  turned  over  to  him  and 
in  the  remaining  cases  no  note  or  other  evidence  of 
indebtedness  was  obtained  (p.  4086). 

Wells  further  testified  that  ''The  folks  I  had  loaned 
the  money  to,  Mr.  Sweet's  money,  I  was  requested 
some  time  in  June,  1902,  by  Mr.  Steunenberg  to  let 
him  know  what  parties  I  had  loaned  money  to,  and 
he  said  he  wanted  me  to  look  out  for  that  and  collect 
the  money  that  I  had  loaned  to  the  applicants  or  23eo- 
ple  I  had  loaned  to.  *  *  *"  (pp.  4092-4093). 
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The  amount  advanced  by  Sweet  was  deducted  b}' 
Pritchard  in  the  final  settlement  with  the  entrymen, 
and  Wells  says  this  amount  was  turned  over  to  him 
and  he  in  turn  paid  the  same  over  to  Steunenberg  ([). 
4094). 

On  March  25,  1902,  Sweet,  writing  from  New  York 
to  Steunenberg  at  Caldwell,  Idaho,  said: 

"Now,  Governor,  if  I  must  go  back  why  I'll 
go,  but  I  would  not  go  back  for  two  or  three 
thousand  dollars  now  for  a  week  or  two.     1 
cannot  see  how  onl}^  to  say  yes  to  what  I  have 
written.    I  can  mention  the  amounts  of  money 
I  think  I'm  in  which  you  can  see  Mr.  Kinkaid 
about  and  compare  notes.     The  first  amount 
is  $12,200.00  the  second  is  $7,500.00  note  that 
we    are    together    on    and    the    third  is  the 
$6,000.00  draft  I  sent  you  and  the  fourth  is  the 
$3,000,  that  I  wired  to  Kinkaid,  to  draw  (I  do 
not  know  whether  he  drew  it  or  not.)" 
Deducting  from  the  aggregate  of  these  amounts 
Steunenberg 's  indebtedness  in  said  note,  and  assum- 
ing that  Kinkaid  did  not  draw  the  $3000  we  have  the 
amount  uj^on  which  the  settlement  with  Sweet  was 
made,    to-wit,  $21,950.      This  letter    in  due  course 
reached  Steunenberg    the  day    Pahiier  aii-iNcd    at 
Boise. 

As  Steunenberg  was  to  '^ compare  notes"  with  Kin- 
kaid to  learn  the  exact  amount  that  Sweet  had  ad- 
vanced, and  Palmer  was  to  verify  Steunenberg 's 
statements,  it  seems  conclusiA^e  that  Pahiier  nnist 
have  gotten  his  information  on  that  su))ject  h-oin 
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Kinkaid;  a^d  also  the  names  of  the  entr^niien,  to 
whom  the  advances  had  been  made,  from  Kinkaid 
and  AVells. 

In  April,  1902,  by  letters  dated  on  the  10th  and  th(' 
22nd  of  that  month,  (the  former  date  is  also  the  one 
on  which  the  Steunenberg-Barber-Moon  contract  be- 
came effective),  the  Commissioner  returned  to  the 
Boise  Office  all  or  most  of  the  suspended  cases,  stat- 
ing that  the  i^roofs  appeared  on  their  face  to  be  fair, 
and  directed  the  local  officers  to  re-examine  the  same, 
consider  any  information  which  had  come  to  their 
knowledge  during  the  suspension,  and  in  every  case 
in  which  they  should  be  satisfied  beyond  question  of 
the  claimant's  good  faith,  to  issue  final  receipt  and 
final  certificate,  (pp.  2982-2987).  The  Boise  Basin 
cases  thus  returned  nmnbered  60,  excluding  the  entry 
of  Dora  Burns,  which  had  been,  or  was  afterwards  re- 
linquished and  abandoned. 

At  the  time  when  these  cases  were  returned,  the 
local  officers  at  Boise  strongly  suspected  that  the 
Basin  entries  were  fraudulent.  To  this  suspicion 
they  had  been  led,  in  part  by  information  coming  to 
them  since  the  transmission  of  the  i^roofs  to  Wash- 
ington, but  chiefly  by  observation  of  the  unusual 
number  of  such  entries  being  made  without  any  as- 
signable reason.  Particular  grounds  of  suspicion 
were :  f ii'st,  that  there  was  no  market  and  no  demand 
for  timber  lands;  and,  second,  that  the  applicants 
were  all  people  of  little  or  no  means,  who  were  un- 
able and  would  naturally  l)e  undisposed  to  buy  such 
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lands  for  invostmeut,  (pp.  2996,  3028,  :^>029). 

On  these  aeeonnts,  ))einii\  as  Mr.  (larrett,  the  then 
reeeiver,  expressed  it,  *' satisfied  that  there  was  a 
niii'ii'er  in  the  wood  piU\"  the  k^eal  officers,  on  >[ay 
9,  1902,  reported  to  the  Commissioner  that  they  were 
not  satisfied  ])eyond  (piestii»n  tliat  the  entries  were 
bona  fide,  and  reqnested  fnrther  instrnrtions,  (p 
2995).  At  tlie  same  time,  or  thereabouts,  they  also 
requested  that  a  special  agent  of  the  General  Land 
Oftiee  be  sent  to  iuAestigate  the  eases  in  the  held,  (p. 
2995). 

About  May  1.  1902.  (3001),  E.  J.  Doekery,  an  at- 
torney of  the  Boise  l)ar.  who  had  boon  to  Washington 
and  there  endeavored  to  persuade  the  General  Land 
Office  to  release  the  suspended  entries  in  the  Basin, 
called  upon  Garrett,  the  reeeiver,  in  Boise  and  asked 
if  instructituis  had  been  receiA-ed  to  issue  hnal  cei'- 
tihcates  upon  these  entries.  Lpon  being  answered  in 
the  negative,  ^iv.  T^ockiny  dcidared  that  he  knew  that 
such  instructions  had  been  received,  and  demanded 
to  see  the  corresi)ondenee.  This  demand  being  re- 
fused, he  returned  the  next  day  with  authorization 
from  several  of  the  entrymen  to  act  as  their  attorney, 
and  again  insisted  upon  seeing  th(»  correspondence, 
(p.  3001).  >h'.  Doekery  also  ai)peare(l  on  another  oc- 
casion, just  after  Dora  Burns  had  al)andoned  her  en- 
try and  witlidrawn  her  money,  and  made  in([uiry 
about  that  matter,  (pp.  3051,  3052). 

Mr.  Docdvery  and  his  wife  are  among  those  j)ersons 
who  afterwards  made  tind)er  land  entries  in  the 
Crooked  River  reuion,  and  sold  the  lands  therebv  ac- 
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quired  to  th^  Barber  Lumber  Compan}^,  tlirougli  Kin- 
kaid,  (pp.  5349,  5350). 

Shortly  after  the  visits  of  Mr.  Dockery  to  the  land 
office,  another  attorney,  George  M.  Parsons,  an  inti- 
mate friend  of  the  receiver,  called  upon  Mr.  Garrett, 
and  said  that  he  "represented  the  interests  involved 
in  these  entries."  He  further  suggested  that  Gar- 
rett would  get  into  trouble  if  he  should  persist  in 
holding  back  those  cases;  and  he  then  exhibited  a  let- 
ter from  Fred  T.  Dubois,  then  United  States  Senator 
from  Idaho,  in  which  Senator  Dubois,  writing  from 
Washington,  stated  that  the  Commissioner  of  tlie 
General  Land  Office  would  take  drastic  action  if  Gar- 
rett should  continue  to  stand  in  the  way  of  the  en- 
tries, (pp.  3002,  3335,  3336). 

For  services  as  attorney,  Mr.  Parsons  was  paid  by 
the  Barber  Lumber  Company  a  fee  of  $400.00, 
(Plaintiif 's  Exhibit  No.  143  S.)  (p.  5247). 

Both  of  these  attorneys  called  after  the  Connnis- 
sioner's  letter  of  April  22,  and  before  the  receipt  of 
the  Commissioner's  subsequent  instructions. 

On  June  6,  1902,  Mr.  Dinger  Hermann,  then  Com- 
missioner of  the  General  Land  Office,  wrote  to  the 
Boise  office  a  letter,  in  which,  after  reciting  the  cor- 
respondence above  stated,  he  thus  instructed  the  local 
officers : 

' '  I  realize  the  fact,  that,  in  the  examination 
of  timber  and  stone  final  proofs,  the  local  offi- 
cers cannot,  in  all  cases,  be  convinced  beyond 
the  shadow  of  a  suspicion  of  the  bona  fides  of 
the  claimant,  and  you  will  not  therefore,  sus- 
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pend  the  final  proof  where  the  necessary  cross- 
examinations  have  been  made  and  other  in- 
structions of  this  office  relative  to  taking  final 
proofs  complied  with,  and  everything  ax^pears 
regular  and  correct  on  the  face  of  the  jH'Oof, 
unless  you  have  good  and  substantial  grounds 
to  believe  that  the  entrj^  should  not  be  ap- 
proved, when  you  wdll  refer  the  case  to  the 
special  agent  on  duty  nearest  to  your  office  for 
investigation,  stating  your  reason  for  desiring 
an  investigation  of  the  entry.    *    *    * 

''You  are  accordingly  directed  to  proceed 
at  once  with  the  examination  of  all  timber  and 
stone  final  proofs  in  your  office,  in  accordance 
with  the  foregoing,  so  as  to  avoid  further  de- 
lays in  approvals  ,and  to  refer  such  of  them 
as  to  which  there  exist  good  and  substantial 
reasons  for  investigations,  to  special  agents, 
for  early  action."    (pp.  2998,  2999). 

In  pursuance  of  this  peremptory  direction,  the  local 
officers  proceeded  to  issue  certificates  upon  most  of 
the  theretofore  suspended  entries.  Before  doing  so, 
h()\vever,  they  suJmiitted  to  tlie  entryman  in  oixAi 
case  to  file  an  affidavit  of  non-alienation,  that  is,  an 
affidavit  to  the  effect  that  he  had  not  sold  or  agreed 
to  sell,  or  mortgage,  the  land  embraced  in  liis  entry 
since  the  date  of  his  final  proof.  All  of  the  parties 
whose  entries  had  been  suspended,  including  all  of 
those  who  had  made  entries  in  the  Basin  ])rior  to 
July,  1901,  made  and  filed  such  affidavits. 
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If,  as  counsel  for  the  defendants  suggested  in  the 
examination  of  several  witnesses,  the  acceptance  of 
final  proof  money  from  Wells  was  in  pursuance  of  a 
sale  agreed  upon,  or  was  a  loan  to  be  secured  by  the 
deposit  of  the  receipt  in  the  nature  of  a  mortgage, 
then  in  every  one  of  these  cases  the  non-alienation  af- 
fidavit was  an  additional  fraud  in  the  procurement  of 
the  titles. 

Before  the  receipt  of  the  Commissioner's  order  re- 
leasing the  suspended  entries,  that  is  to  say,  about  the 
middle  of  May,  1902,  in  response  to  the  request  of  the 
local  officers,  L.  L.  Sharp,  a  special  agent  of  the  Gen- 
eral Land  Office  arrived  at  Boise  (p.  1023),  and  en- 
tered upon  an  investigation  of  the  Basin  entries.  By 
the  time  the  letter  of  June  6th  reached  Boise,  Mr. 
Sharp  had  discovered  and  reported  such  facts  that 
the  local  officers  felt  justified  in  holding  up  about  12 
cases,  as  being  cases  in  which  there  were  what  the 
Commissioner  had  called  "good  and  substantial 
grounds,  for  rejection,  (p.  2996).  Among  these  cases 
were  those  of  Anderson,  Nugent,  Ball,  Hunter,  Har- 
vey Wells,  Jennie  Wells,  John  I.  Wells,  Homer 
Granger,  Oral  Dye,  and  some  others.  It  was  this  ac- 
tion which  led  to  the  hearing  and  ultimate  cancella- 
tion of  the  Anderson  cases;  the  entries  of  Wells  and 
his  wife  are  still  suspended. 

Upon  most  of  the  remaining  entries  then  pending 
final  proof  certificates  were  issued,  beginning  in  June, 
1902,  the  12  cases  just  mentioned  being  the  only  ones 
in  which'the  local  office  had  any  adverse  information 
of  a  definite  and  tangible  nature  (p.  3025). 
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In  some  of  these  cases,  liowever,  that  is  to  say,  in 
about  eight  cases,  additional  to  the  V2  already  men- 
tioned as  further  suspended,  the  hx-al  officers  con- 
tinued to  hesitate;  and  the  delay  thereby  caused  in 
these  eases,  as  well  as  in  the  dozen  in  which  the  sus- 
pension was  continued,  became  the  subject  of  much 
anxious  activity  and  solicitous  correspondence  on  the 
part  of  Messrs.  Barber,  Moon,  Steunenberg  and  their 
associates  and  political  friends. 

In  June,  1902,  Mr.  Moon,  of  the  Eau  Claire  firm, 
visited  Boise,  and  spent  some  time  in  looking  over 
the  timber  region  which  his  firm  had  undertaken  to 
exi^loit,  and  acquainting  himself  with  the  situation 
(pp.  4466,  4547).  On  this  occasion,  if  not  before,  he 
learned  that  ''some  order  had  been  made  directing 
the  issue  of  titles,  patents"  (pp.  4452,  4453). 

Thereafter  the  Eau  Claire  firm  began,  as  they  testi- 
fied, to  have  deeds  made  conveying  the  lands  entered, 
to  A.  E.  Palmer  (p.  4453).  On  July  17,  1902,  a  few 
days  after  receiving  a  telegraphic  message  from 
Steunenberg,  "Situation  here  most  satisfactory,  and 
party  recalled,"  Moon  advises  Palmer:  "I  don't 
think  it  would  be  advisable  for  us  to  have  these  deeds 
go  on  record  for  the  present"  (j).  4471). 

THE  ATTEMPT  ON  THE  SPECIAL  AGENT. 

Louis  L.  Sharp,  the  special  agent  heretofore  meu- 
tioned,  was,  in  1902,  twenty-five  years  old,  and  liad 
been  in  the  service  of  the  Interior  Dei)artnient  since 
August  in  the  year  preceding.  His  father  was  a  mem- 
ber of  the  legislature  of  the  State  of  Wasliington,  and 
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young  Sharp  had  received  his  appointment  at  the  in- 
stance of  Mr.  A.  G.  Foster,  then  United  States  Sen- 
ator from  that  State  (pp.  1023,  3740). 

Sharp  arrived  at  Boise  about  tlio  middle  of  May, 
1902,  (p.  1023),  under  instru(^ions  to  investigate 
the  Basin  entries.  He  entered  upon  this  duty  with 
such  zeal  and  such  effectiveness  that,  within  about  a 
month  ,certainly  within  six  weeks,  he  had  secured 
evidence  which  caused  great  uneasiness  in  the  minds 
of  the  persons  who  were  then  about  to  incorporate  as 
the  Barber  Lumber  Company. 

In  the  latter  part  of  June,  1902,  Steunenberg  went 
from  Boise  to  Eau  Claire,  and  reported  to  Barber 
and  Moon  ^'that  there  was  a  general  suspension  of 
timber  and  stone  entries,"  and  that  Sharp  had  been 
sent  from  Washington.  Steunenberg  further  stated 
that  he  Avas  going  to  Washington  to  fiind  out  why  the 
special  agent  was  at  Boise  and  ''when  he  Avould  be 
likely  to  be  recalled"  (p.  4472). 

On  June  28,  1902,  Barljcr  wrote  from  Eau  Chiirc 
to  the  Hon.  John  C.  Spooner,  the  United  States  Sen- 
ator from  Wisconsin,  this  letter: 

"June  28,  1902. 
Hon.  John  C.  Spooner, 

United  States  Senator, 
Washington,  T>.  C. 
My  dear  Sir : .  . 

In  looking  around  for  localities  for  securing 
timber  for  lumber  operations  when  our  Wis- 
conson  timber  was  exhausted,  we  hit  upon  a 
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lot  of  timber  called  yellow  pine  in  Boise 
County,  Idaho.  In  this  locality  formerly,  much 
placer  mining  had  been  done,  but  these  mines 
were  Avorked  out  and  a  lot  of  these  miners  were 
left  without  employment.  Some  time  before 
we  began  the  investigation  of  that  country,  <i 
large  part  of  these  miners  saw  fit  to  locate 
claims  on  Government  land  under  the  tmiber 
and  stone  act.  Of  course  they  have  selected 
the  best  timber  in  their  localities  and  we  are 
anxious  to  buy  them  out  as  soon  as  they  se- 
cure title  to  their  land.  These  titles  are  long 
past  due  and  in  Boise  land  offline,  and  are  held 
up  for  some  reason.  Some  time  ago  a  general 
order  was  made  to  investigate  all  claims  on 
Government  land,  before  further  patents  were 
issued,  and  this  investigation  was  started  in 
Boise  County.  The  claimants  stated  their  case 
to  Senator  Du  Bois  and  he  explained  it  to  the 
Secretary  of  the  Interior  and  a  peremptory  or- 
der was  issued  through  the  Commissioner  of 
the  General  Land  Office  to  the  local  office  at 
Boise  to  give  final  receipts  and  issue  patents  in 
the  regular  way.  The  order  didn't  include  the 
stopping  of  the  investigation  and  so  long  as 
this  continued  the  local  land  office  declined  to 
issue  final  receipts  and  x)atents,  despite  the  or- 
der. This  investigation  is  in  tlie  hands  of  one 
L.  L.  Sliarp  and  lie  has  got  hold  of  2  or  3  dis- 
grumbled  miners,  who  thought  that  they 
would  have  secured  claims  taken  l)v  otliers  or 
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could  not  raise  the  necessary  location  fee  and 
from  them  secured  affidavits  charging  fraud, 
etc.  These  parties  I  believe,  are  called  Joe 
Poncho,  Nels  Botcher,  and  one  Pettis. 

''We  would  like  to  have  this  matter  settled 
at  once  by  telegraph  if  possible  so  that  we 
can  either  scrip  these  claims  or  buy  them  of 
the  claimants  and  go  on  with  our  plans,  and 
to  this  end  we  would  like  to  have  the  Secre- 
tary order  this  man  Sharp  to  report  in  AVash- 
ington,  D.  C,  or  anywhere  alse  out  of  the 
Boise  District  and  let  his  former  order  issued 
through  the  general  land  commissioner  bo 
carried  out.  If  you  will  help  us  out  in  this 
matter  you  will  place  us  under  great  obliga- 
tion to  you,  but  considerable  tact  must  be  used 
as  we  understand  that  Du  Bois  is  a  very  jeal- 
ous man  and  if  he  learned  anything  was  being 
done  except  through  him,  he  might  throw 
claimants  into  the  air.  I  want  to  assure  you 
that  so  far  as  our  interests  in  or  knowledge  of 
the  matter  is  concerned,  everything  is  per- 
fectly straight.  Kindly  let  me  hear  from  you 
at  your  earliest  convenience. 

"With  kindest  regards,  I  am. 

Very  truly  yours, 

JAMES  T.  BARBER." 

(pp.  4820,  4822). 

Mr.  Barber  testified  that  he  and  Mr.  SjDooner  had 
been  personal  friends  for  twenty  years  or  more ;  that 
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it  had  \)vvu  his  good  fortuiit',  to  bo  able  to  assist  in  a 
small  way  iu  Mr.  Spooncr's  political  fights;  and  that 
Spooner  has  frequently  referred  to  him  as  the  "orig- 
inal Spooner  man''  (p.  4742). 

On  July  7,  1902,  ^loon  telegraphed  to  Steunenberg 
at  Boise:  "Have  taken  up  matter  by  letter  with 
three  parties  in  Washington." 

The  "three  parties  in  Washington"  were  Senator 
Spooner  of  Wisconsin,  who  was  addressed  by  Bar- 
ber; Senator  Allison  of  Iowa,  who  was  appealed  to 
by  ^Ir.  Carson,  a  resident  of  Burlington  in  that 
State;  and  "some  Minnesota  man,"  known  to  Mr. 
^lacartney  of  Saint  Paul,  who  was  the  Barber  Com- 
jjany's  attorney  and  a  })artner  of  Senator  Claj^p  of 
Minnesota  (pp.  4809,  4810). 

On  July  9,  1902,  Barber  wrote  to  Messrs,  Clapp 
and  ^Macartney,  attorneys,  at  Saint  Paul: 

"I  have  been  planning  to  go  to  Idaho  the 
last  of  next  month,  and  ([uestion  whether 
it  is  advisa])le  for  you  to  wait  until  that  time 
before  making  the  trip  yourself. 

"It  seems  to  me  that  our  alfairs  are  in  a 
critical  state  when  energy  and  prompt  action 
may  mean  a  great  deal  to  us."    (p.  4814). 
On  July  17th  Barber  wrote  to  Steunenberg,  at 
Caldwell,  Idaho,  (ho  having  by  this  time  returned 
to  Idaho,  after  tlie  telegram  a  few  days  before  ad- 
vising that  party  ^^'as  recalled) : 

"I  can't  close  this  letter  without  congratu- 
lating you  upon  the  improved  condition  of 
matters  in  the  land  office  at  Boise  (p.  4815). 
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Mr.  Barber,  when  exaiiiiuecl  in  this  cause,  was  un- 
able to  ''remember  the  particular  cause  for  congrat- 
ulations at  that  time,"  nor  could  be  recall  what  was 
the  nature  of  the  "critical  state"  alluded  to  in  his 
letter  of  the  9tli,  supra.  The  contemporary  corre- 
spondence seems  to  resolve  Mr.  Barber's  doubts  on 
this  subject  (p.  4815). 

A  few  days  before  July  17th,  Steunenberg  had 
telegraphed  from  Washington  to  Moon  at  Eau 
Claire : 

' '  Situation  here  most  satisfactory  and  party 
recalled.    What  is  the  news'?"    (p.  4472). 
Reporting  this  telegram  to  Palmer  at  Spokane, 
on  July  17th,  Moon  observed: 

"I  presume  that  means  that  the  final  re- 
ceipts and  patents  on  all  the  lands  will  be 
forthcoming  at  once,  and  you  will  be  taking 
deeds.  We  have  organized  as  the  Barber 
Lumber  Company  at  Eau  Claire,  Wisconsin, 
and  think  you  had  better  take  deeds  from  the 
entrymen  in  your  name  and  have  them  re- 
corded; then  you  in  turn  deed  to  the  Barber 
Lumber  Company. 

"T  don't  think  it  would  be  advisable  for  us 
to  have  these  deeds  go  on  record  for  the  pres- 
ent.   Do  you?"    (p.  4471). 
Steunenberg 's  information  that  Sharp  had  been  or 
was  to  be  recalled,  pro^-ed  to  be  erroneous  and  Sharp 
continued  in  the  discharge  of  his  duty  with  so  much 
persistence  that  further'  measures  were  taken  by 
those  interested  in  stopping  his  activity. 
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Steunenberg,  while  in  Washington,  in  'J\\\y,  1902, 
met  there  Amasa  B.  Campbell,  of  Spokane,  a  mining 
operator,  who  was  a  friend,  not  only  of  Steimenberg, 
but  of  Palmer,  and  who  felt  under  obligations  to 
Steuneuberg  on  account  of  Steunenbergs'  official  ac- 
tion, while  Governor  of  Idaho,  in  respect  to  the  riots 
in  the  mining  regions  of  that  State  (pp.  3850,  3868). 
To  Mr.  Campbell,  Steunenberg  stated  his  difficulty 
concerning  the  Basin  entries,  sa3dng  "that  he  was 
haA'ing  more  or  less  trouble  in  perfecting  his  title  to 
that  timber, ' '  and  ' '  that  there  was  a  man  bj^  the  name 
of  Shar]),  a  timber  inspector,  had  been  giving  him  a 
good  bit  of  trouble  (pp.  3868,  3869). 

Steunenberg,  then,  adverting  to  the  fact  that 
Sharj)  was  an  appointee  of  Senator  Foster,  requested 
Campbell  "to  see  the  Senator,  and  have  him  (Sharp), 
instead  of  fighting  him,  try  to  help  him  secure  this.'' 

To  this  Campbell  consented;  he  communicated 
witli  Senator  Foster;  and  the  Senator,  mentioning 
the  fact  that  Sharp's  father  was  a  member  of  the 
Washington  legislature,  agreed  to  have  the  young 
man  call  u])on  Campbell  at  Spokane  "and  talk  this 
over"  (p.  3869). 

Before  the  inter\ie\v  between  Campbell  and  Sharp 
was  brought  about,  Steunenberg,  having  returned 
from  Washington,  went  himself  to  see  Senator  Fos- 
ter, at  the  Senator's  home  in  Tacoma,  Washington, 
and  making  his  first  ^'isit  before  the  16th  of  August 
(pp.  3745,  3746).  He  stated  to  ^fr.  Foster  that  he 
was  having  troul)le  with  some  entries  in  tli(^  Boise 
Basin,  and  comiHained  that  yoimg  Sharp,  the  Sen- 
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ator's  appointee,  was  making,  or  had  made,  reports 
adverse  to  tlie  entries.  He  showed  Foster  a  list  of 
fifteen  or  twenty  names,  headed  by  that  of  Arthur 
Anderson,  which  list  contained  the  cases  causing  him 
present  concern.  According  to  Senator  Foster, 
Steunenberg  proposed  (p.  3741)  : 

''Nothing,  only  that  it  was  to  be  placed  be- 
fore Sharp  in  a  way  that  he  would  get  a  fair 

show.    He  was  not  after he  never  made 

any  intimations  that  he  wanted  Sharp  to  do 
the  wrong  thing,  or  anything  of  the  kind,  but 
he  simply  wanted  Sharp  to  recognize  him  as  a 
fair  man. 

"I  should  not  have  had  all  this  talk  with 
him,  but  he  was  governor  of  the  State  over 
there  and  a  representative  man,  and  that  is 
how"  I  came  to  listen  to  him  at  that  time"  (p. 
3742). 
In    accordance    with    Steunenberg 's    request,    on 
August  16,  1902,  Senator  Foster  wrote  to  the  Com- 
missioner of  the  General  Land  Office,  asking  that 
upon  the  entries  included  in  the  list  of.  Steunenberg 
no  action  should  be  taken  until  the  Senator  should 
arrive  in  Washington  in  the  succeeding  November. 
By  letter  of  September  2,  1902,  the  Commissioner 
promised  to  hold  these  cases  "in  abeyance"  until  No- 
vember.   On  October  21,  1902,  Campbell  wrote  from 
Spokane  to  Foster,  making  some  inquiry  about  these 
cases;  to  which  inquiry  Foster,  on  October  27,  1902, 
responded  by  transmitting  the  Commissioner's  let- 
ter and  proposing  an  early  conference  with  Campbell 
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for  the  purpose  of  going  ''over  this  matter  in  detail 
and  in  a  satisfactory  way"  (pp.  3745,  3746,  3747). 

Before  this,  on  September  15th,  Steunenberg,  hav- 
ing about  a  week  prex'iously  received  some  sort  of  a 
letter  from  Senator  Foster,  wrote  to  Campbell: 

"I  liave  taken  the  liberty  to  send  Senator 

Foster's  letter  to  my  Eastern  associates.  *  -^  * 

"The  tie-up  of  the  twelve  entries  still  exists 

and  bothers  me  a  great  deal,  but  I  have  faith 

that,  through  the  work  of  yourself  and  friends, 

we  will  have  a  solution — now  that  we  have  a 

pointer  on  the  inspector  and  those  that  are 

responsible  for  his  appointment"  (p.  3864). 

On  September  19,  1902,  Barber  wrote  to  Steunen- 

berg : 

"I  note  contents  of  yours  of  the  15th  and  re- 
turn the  same  herewith.     Sincerely  hope  the 
object  in  vicAv  will  soon  be  reached  through  th(! 
influences    exerted    in    tliat    direction"    (p. 
4816). 
On  October  31,   1902,   Steunenberg,   having   evi- 
dently received  from  Campbell  the  letter  written  by 
Senator  Foster  on  the  27tli,  wrote  to  Campbell : 

Hon.  A.  B.  Cam2)bell, 

Spokane,  Washington. 
My  dear  Friend: 

Your  valued  letter,  with  enclosures,  at  hand 
yesterday.  Any  time  you  can  make  ai)p(»iiit- 
ment  with  Senator  Foster,  I  can  come. 

This  feature  of  the  tunber  deal  is  getting 
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into"  bad  shape.  Shaii^e,  the  prospector,  and 
the  local  land  office  people,  have  worked  so 
secretly  and  used  so  much  deception,  even  with 
their  friends,  that  I  have  not  been  able  to  leara 
the  true  situation,  much  less  do  any  work.  If 
not  asking  too  much,  wish  you  would  ask  Sen- 
ator Foster  to  hold  Sharpe  off  until  I  can  meet 
the  Senator. 

You  had  better  wire  me  at  Caldwell  date  of 

meeting. 

Sincerely, 

Frank  Steunenberg. "  (p.  3865). 

A  few  days  later,  early  in  November,  1902,  a  day 
or  two  before  Senator  Foster  started  for  Washington, 
Steunenberg  went  for  a  second  time  to  Tacoma  and 
again  interviewed  the  Senator  concerning  the  Basin 
entries  and  particularly  concerning  Sharjo's  per- 
nicious activity  (pp.  3742,  3746).  He  had  now  come 
to  the  opinion  that  it  was  necessary  for  Foster  him- 
self to  see  Sharp,  and  requested  that  such  an  inter- 
view should  be  arranged.  The  cost  of  Steunenberg's 
trip  to  Tacoma  was  credited  to  him  on  the  books  of 
the  Barber  Company  as  of  November  8,  1902,  "ac- 
count interview  with  Senator  Foster"  (p.  2893). 

xU  Steunenberg's  solicitation,  the  Senator  agreed 
to  send  for  Sharp.  Foster  telegraphed  to  Boise,  re- 
questing Sharp  to  join  him,  (Foster),  on  a  Xoi-theni 
Pacific  train  upon  which  he  was  going  to  Washing- 
ton. Sharp  took  the  train  at  a  station  forty  miles 
west  of  Spokane  and  rode  to  that  city  with  the  Sen- 
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aor,  who  did  not  stop  at  Spokane  but  coutiuued  his 
journey. 

Upon  Sharp's  boarding  the  train,  Senator  Foster 
asked  hmi  ''to  get  after  the  history  of  these  matters, 
what  was  going  on  over  there,"  and  mentioned  the 
visits  of  Steunenberg.  Sharp  said  that  he  had  made 
some  adverse  reports  and  was  going  to  make  others. 
Foster,  admitting  abstractly  that  a  Govermnent  in- 
spector ought  to  report  entries  as  bad  when  they  were 
bad,  cautioned  his  protege,  '"But  be  sure  that  they 
are  bad;  that  is  all.  You  want  to  make  investigations 
in  such  a  way  that  you  know  what  you  are  about" 
(pp.  3742-3744). 

Sharp  was  then  requested  to  go,  upon  leaving  the 
train  at  Spokane,  to  see  A.  B.  Campbell.  This  he  did, 
and  was  asked  by  Campbell  "what  the  trouble  was 
with  those  claims ' '  (pp.  3871,  3872) .  Sharp  answered 
that  there  were  four  or  five  of  the  entries  that  he  was 
unable  to  approve.  Campbell  then  asked  if  Sharp 
"wouldn't  go  to  Governor  Steunenberg  and  tell  hun 
the  facts,  and  not  get  him  into  any  trouble."  And, 
says  Campbell,  "That  is  about  all  that  occurred" 
(p.  3872). 

Before  Sharp  departed,  Campbell  handed  to  him 
two  one  hundred  dollar  bills.  Sharp's  expenses  on 
account  of  meeting  Foster  and  Campbell  had  been 
about  $75.00.  For  the  payment  to  Sharj),  Cami^bell 
was  reimbursed  by  Steunenberg,  who  rei)orted  tlic 
outlay  to  the  Barl)ei'  Lumber  Com})any.  In  the  ac- 
count of  that  company  the  item  is  entered  under  the 
head  of  "Attorneys  Fees,"  and  is  credited  as: 
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'Man.  1,  1903,  paid  A.  B.  Campbell 

for  services  Special  Agent $200.00." 

(pp.  3869,  3870,  3875,  3876,  1037,  5247). 
Concerning  liis  obligation  to  Campbell  on  this  ac- 
count, Steunenberg  writes : 

''Regarding  money  paid  out  by  you  in  in- 
terest of  my  timber  operation,  I  will  remit  in  a 
few  days.     Expect  some  of  my  people  here 
soon"  (p.  3867). 
Some  time  after  his  interview  with  Sharp,  Mr. 
Campbell  seems  to  have  lost  interest  in  the  Idaho 
timber  land  cases.     Early  in  1904,  when  he  was  in 
New  York,  he  was  visited  by  Steunenberg,  (this  evi- 
dently should  be  1903,  as  Steunenberg  was  in  AYash- 
ington  at  that  date  for  the  purpose  related  by  Camp- 
bell) (p.  4721),  who  was  still  in  trouble  on  account 
of  these  or  other  entries  in  the  Boise  district.    Steun- 
enberg requested  Campbell  to  go  to  Washington  and 
see  some  of  his  friends  there,  either  Senator  Spooner 
or  Senator  Hanna,  in  the  interest  of  the  Barber  Lum- 
ber Company  (j).  3870).    This  Campbell  declined  to 
do,  being  then  on  the  point  of  sailing  for  Europe. 

Sharp  returned  from  Spokane  to  Boise,  where  he 
continued  until  1904  to  be  stationed  upon  the  duty  of 
investigating  entries  which  had  been  made  and  were 
making,  of  the  timber  lands  which  were  bought  by  the 
Barber  Lumber  Company.  His  attitude  toward  those 
entries  manifested  a  change  which  Avas  remarked  by 
at  least  one  of  the  local  officers,  by  whom  he  was  con- 
sulted concerning  each  of  the  cases  (p.  3218).  He 
made  no  further  adverse  reports,  although  he  was 
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coutiimally  employed  in  the  work  of  invest i^'atiou,  a 
fact  which  is  partieuUirly  noteworthy  because  the 
Barber  Lumber  Company  had,  as  early  at  least  as 
the  summer  of  1902,  disclosed  its  identity,  and  l)e- 
cause,  moreover,  at  that  time  it  was  regarded  by  the 
Interior  Department  and  the  le<>al  jirofession  as  a 
violation  of  the  timber  hind  law  to  buy  or  sell  land 
before  final  proof.  Of  the  15  or  20  entries  which  had 
caused  Steunenberg  so  much  concern,  and  which  had 
occasioned  the  exercise  of  Senator  Foster's  influence, 
the  twelve  on  which  adverse  reports  had  been  made, 
remained  suspended;  but  the  others  were  alloAved  to 
be  passed  to  patents  because  Sharp  could  find  nothing 
definite  against  them. 

Mr.  Garrett,  the  receiver  during  this  period,  says, 
speaking  of  Sharp's  official  conduct  after  the  Spo- 
kane episode: 

"His  attitude  did  change,  because  after  that 

he  hesitated  about  pushing  the  cases  after 

that."    *    *    *    (p.  3221). 

"He  was  afraid  after  that,  apparently,  to 

push  his  investigation  into  these  entries,  *  *  * 

these  fraudulent  entries  in  the  Basin."  (pp. 

3221,  3222). 

"I  believed  at  that  time,  and  T  believe  now, 

that  Mr.  Sharp  Avas  intimidated  in  a  way  from 

doing  his  duty."    (p.  3223). 

"I  understand  that  there  is  evidence  in  the 

record  as  to  what  Mr  .Sharp  received,  and 

what  Mr.  Cami)bell  gave,  and  what  Senator 

Foster  did  in  the  matter;  you  know  that  as 


122 

well^s  I;  you  can  draw  your  own  conclusions, 
and  I  presume  the  court  can"  (p.  3223). 
Indeed,  Sharp  himself  expressed  to  Garrett  the  em- 
barrassment he  felt  on  account  of  what  had  occurred: 
"He  said  he  was  between  the  devil  and  the 
deep   sea — his  senator  on  one   side,   and  he 
didn't  know  whether  the  Commissioner  would 
uphold  him  on  the  other. ' '    (p.  3222) . 
Two  United  States  senators  appear  to  have  been 
actively  concerned  in  forwarding  the  interests  of  the 
Barber  Lumber  Company.    At  least  two  others  were 
solicited  for  their  influence  in  the  same  business.    In 
1906,  Mr.  Borah,  who  had  for  three  or  four  years  been 
the  company's  salaried  attorney  at  Boise,  was  elected 
United  States  Senator  from  Idaho. 

It  is  now  authoritatively  stated,  on  behalf  of  the 
Barber  Company,  that  two  public  officers  who  an- 
tagonized it  were  displaced  for  that  reason,  and  that 
a  third  officer,  who  did  not  antagonize  it,  was  allowed 
to  remain  in  the  service.  (  ) 

In  December,   1902,  Palmer,  being  in  the  East, 
wrote  to  Moon  a  letter,  which  is  not  produced,  in 
which  he  seems  to  give  assurance  of  favorable  action 
uj^on  the  Anderson  and  other  entries,  which  were  still 
suspended.     In   answer   to   this   intunation,   Moon 
wrote  to  Palmer,  in  New  York,  on  December  17, 1902 : 
''I  also  note  what  you  say  about  suspended 
entries  being  released,  and  I  sincerely  hope  it 
is  no  mistake,  so  that  Steunenberg  can  go  on 
and  acquire  land  in  accordance  with  his  con- 
tract and  we  can  record  our  titles"  (p.  4476). 
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lu  the  preceding  July,  Moon  had  stated  to  Pahnel^ 
the  opmion  that  "it  would  not  be  advisable  foi-  us  to 
have  these  deeds  go  on  record  for  the  present"  (p. 
4471,  copied  supra).  The  reason  given  by  Moon,  in 
connection  with  his  testunony  concerning  that  letter, 
was,  that  it  would  increase  the  price  of  tunber  land  if 
it  should  be  known  that  the  Barber  Company  Avas  col- 
lecting lands  in  the  Basin. 

The  letter  last  quoted  indicates  that  the  indisposi- 
tion to  record  deeds  had  some  relation  to  the  Govern- 
ment investigation  then  in  jjrogress. 

On  January  7, 1903,  Barber  addresses  Steunenberg 
a  letter  at  Knoxville,  Iowa,  and  says : 

"I  have  your  letter  of  the  5th  from  Wash- 
ington and  note  fully  its  contents,  and  am  glad 
3^ou  have  adjusted  matters  with  the  author- 
ities" (p.  4721). 

On  April  12,  1903,  William  Sweet  wrote  to  Barber 
a  letter  in  which,  inter  alia,  he  said : 

"Is  the  Governor  under  any  obligation  to 
you,  if  so,  what  for? 

"If  you  are  out  of  money  on  the  12  claims 
held  up,  it  ought  to  have  come  out  of  Kiukaid 
and  Wells"  (p.  4788). 

This  letter  was  referred  to  Steunenberg,  who  un- 
dertook to  answer  it.  Barl)er  liimself  also  wrote  on 
the  subject  to  Sweet  (p.  4789). 

Neither  of  these  answers  was  ]^roduccd  in  tliis  testi- 
mony. 
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THE  CROOKED  RIVER  ENTRIES. 

Patrick  Downs,  in  tlie  spring  of  1902,  while  cruis- 
ing the  Basin  and  locating  a23plicants  in  that  region, 
learned  that  the  four  townships  west  of  Crooked 
River  bore  timber.  In  the  language  of  Wells,  to  whom 
Downs  reported  this  fact,  "Mr.  Downs  discovered 
Crooked  River;"  and  he  estimated  that  the  region 
was  good  for  100  clauns  under  the  tunber  land  act 
(pp.  4095,  4096). 

Accordingly,  in  the  Spring  of  1902,  or  shortly  after- 
wards. Downs  entered  upon  the  examination  of  the 
Crooked  River,  and  made  estmiates  as  to  the  quantity 
of  timber  on  the  various  quarter-sections.  These  esti- 
mates were,  at  some  time,  reported  to  Steunenberg, 
and  were  used  by  the  Barber  Company  for  the  guid- 
ance of  its  agents  in  the  selection  of  the  lands  (pp. 
4521,  4523,  4714).  The  company  had  a  report  of 
Downs  to  the  effect  that  the  region  contained  314,- 
000,000  feet,  and  that  it  w^as  better  timber  than  that 
in  the  Basin  (p.  4715). 

Although  it  is  testified  (p.  4397)  on  the  part  of  the 
defendants  that  Steunenberg,  upon  his  visit  to  Eau 
Claire  in  March,  1902,  did  not  mention  the  Crooked 
River  lands,  it  can  scarcely  be  doubted,  in  view  of  his 
intimate  association  before  that  date  with  Wells  and 
Downs,  that  he  knew  of  the  timber  on  that  stream  and 
that  his  associates  intended  to  exploit  that  region  in 
the  coming  summer.  It  may  be  inferred  from  some 
indications  in  the  evidence,  that  the  entire  body  of 
timber  bearing  land  was  spoken  of  as  the  Boise  Basin, 
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that  appearino'  to  have  been  a  general  term  for  the 
whole  region  drained  by  the  Boise  and  its  tributaries, 
and  more  precise  distinctions  were  not  made  until  it 
became  necessary  to  distinguish  between  the  original 
body  of  land  in  the  Basin  and  the  new  field  occupied 
by  the  later  entries. 

The  contract  of  March  12,  1902,  while  it  in  terms 
relates  only  to  lands  intended  to  be  acquired  in  the 
Boise  Basin,  stipulates  for  the  purchase  of  not  less 
than  25,000  acres.  This  area  would  require  nearly 
160  entries,  and  the  number  of  entries  actually  made 
in  the  Basin  proper  is  only  120,  or  perhaps  two  or 
three  under  that  number,  covering  something  less 
than  19,000  acres,  (pp.  3293  to  3306  and  3317,  4138) 
(Defense  offers  book  of  Timber  and  Stone  original 
filings)  (p.  3317). 

Downs  and  Wells  practically  exhausted  all  of  the 
desirable  timber  in  the  Basin  except  the  ''6-4"  tract 
in  the  fall  of  1901  and  s])ring  and  summer  of  1902. 
(pp.  4011,  4012)  This  seems  to  indicate  that  the 
parties  contemplated  some  lands  not  embraced  within 
the  Basin,  as  that  term  has  been  restricted  in  the 
present  statement  and  in  the  testimony. 

On  March  12,  1902,  the  day  on  which  the  contract 
with  Steunenberg  was  signed,  Barber  writes  to  his 
friend  and  business  associate,  Carson: 

''Govemoi'  Steunenberg  is  licre  today.  T 
am  in  hopes  we  will  be  able  to  fix  u})  sonic  kind 
of  a  deal  before  night,  wlicrcby  we  get  control 
of  the  four  to  eight  hundred  millions  of  tim- 
ber in  the  Boise  Basin  about  which  I  wrote 
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you  Yecontly.     When  you  are  here  in  Eau 
Claire  and  have  a  talk  with  our  S.  G.  Moon 
(Jack),  he  will  be  able  to  tell  you  everything 
that  has  been  done.    *    *    *" 
To  this  letter  is  post-scripted : 

"Since  writing  alcove  we  have  practix3ally 
closed  with  the  Governor"  (p.  4807). 
Upon  the  average,  assumed  in  the  contract  and 
unifonnly  adopted  in  the  calculations  of  the  defend- 
ants, of  10,000  feet  to  the  acre,  it  would  require 
40,000  acres  to  produce  400,000,000  feet,  the  mini- 
mum estimate  j^laced  by  Mr.  Barber  upon  his  pro- 
jected acquisition  (pp.  4722  and  4801).  This  would 
involve  250  entries  of  160  acres  each.  The  800,000,000 
feet,  estimated  as  within  the  possible  purchase, 
would  require  500  entries.  The  entries  made  in  the 
Basin  were  a  little  less  than  120,  and  those  made  on 
Crooked  River,  prior  to  October,  1903,  did  not  much 
exceed  100.  Unless  both  bodies  of  land  were  in  the 
contemplation  of  the  parties  contracting  in  March, 
1902,  it  is  mipossible  to  see  where  400,000,000  feet,  to 
say  nothing  of  the  higher  estimate,  was  expected  to 
be  found. 

On  May  21,  1902,  Barber  writes  to  Palmer: 

"We  will,  however,  continue  our  plans  in 
the  Boise  Basin. 

"We  have  now  associated  with  us  Mr,  Wil- 
liam Carson,  of  Burlington,  Iowa,  who,  with 
Mr.  Moon,  will  leave  here  for  Boise  in  about 
two  weeks.  They  will  go  over  the  ground  thor- 
oughly and  settle  any  question  of  detail  and 
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policy  which  will  conic  up  at  that  t'niw.   "   *   * 
"It  is  our  idea  to  push  the  location  of  the 
timber  lands  as  rapidly  as  it  can  be  done  in- 
telligently, and,  with  this  in  view,  we  liope 
to  send  you  another  estimator  in  a  few  days. 
"We  will  inform  you  of  leaving  of  Messrs. 
Carson  and  Moon.    You  would  j^robably  })re- 
fer  to  meet  them  at  Boise."    (p.  4399). 
At  this  date  practically  all  the  locations  that  were 
to  be  made  in  the  Basin  proper  had  been  made,  the 
number  of  applications  recorded  prior  to  May  21st 
being  113,  and  only  7  additional  filings  offered  dur- 
ing the  residue  of  1902.    If  Mr.  Barber,  by  the  term 
"locations,"  meant  the  placing  of  applicants  upon 
quarter-sections,    he    clearl}^    did    not    contemplate 
"pushing  rapidly"   such  locations   in  the   original 
Basin.    Nor  could  he  have  used  the  word  in  the  sense 
of  selecting  tracts  in  the  Basin  for  purchase,  since 
Steunenberg  had  ali'cady  done  that;   and  claimed, 
with  some  exaggeration,  as  we  have  shown  to  \vdxc 
secured  in  April,  16,000  acres  on  the  Barber  account, 
and  must  have  bargained  for  ])racticalh^  all  of  the 
claims  then  subsisting  of  record,    (jjp.  4430,  4600). 


Cruisers  were  busy  in  the  Crooked  l\i\-cr  district 
in  the  summer  and  fall  of  1902,  as  was  learned  in  the 
l'(»llo\ving  January  hy  William  H.  Tayloi',  an  employe 
of  the  defendants,  wlio  was  exploi'ing  for  tlieui  in  tli',' 
winter  of  1902-:).  Wlio  these  cruisers  were,  and  1\\' 
whom  employed,  Taylor  professes  not  to  know,  his 
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iiifonnatiou  coiniiiii"  from  residents  of  that  section 
whom  he  metiu  the  eouvse  of  his  explorations. 

Barber,  in  a  letter  to  Palmer  at  Spokane  dated  May 
21.  1902.  stated  that  they  now  had  associated  with 
them  William  Carson  of  Burlington.  Iowa,  who.  with 
Mr.  ^loon.  would  leave  for  Boise  in  alicut  two  weeks; 
that  it  was  their  intention  to  push  the  loraticm  of  tim- 
ber lands  in  the  Basin  as  rapidl}"  as  rould  be  done 
intelligently,  and  that  he  would  send  him  i^Palmer') 
another  estimator  in  a  few  days.  (pp.  4'o9\\  44(X^\ 
In  this  oonueetion  Barber  in  explaining  why  they 
sent  cruisers  over  the  lands  to  r-ruise  and  estimate 
surh  of  them  which  they  liad  yiurrliased  and  (.-xi-n  land 
that  was  not  open  Xo  entry  at  that  time.  said,  that  if 
\\'as  his  business  to  know  all  ahdut  tlio  timber  in  a 
conmnmity  in  whiidi  he  was  operating  before  he  had 
an  opportunity  to  buy  and  it  was  customary  for  }ter- 
sons  dealing  in  timber  t(^  infunn  themselves  u])on 
timber  in  theii-  l-'rality  whirh  might  |»ossildy  com-'.' 
into  the  market,  before  it  was  ottered  for  sale:  he  fur- 
ther stated.  "T  think  there  was. — I  think  we  gave  gen- 
eral instructions  to  find  out  where  tmiber  was  bleated 
Du  the  North  Fork  of  the  Boise  River."     (p.  4401  \ 

In  resj^onse  to  the  inquiry  as  to  "what  had  been 
the  tendency  of  the  proposition  as  soon  as  you 
started,  as  to  whether  it  has  grown  beyond  expecta- 
tions," Mr.  Moon  answered,  "Yes,  we  continually 
heard  of  other  timber  on  the  North  and  South  Forks 
of  the  Boise  River,  and  thought  that  a  g(V>il  deal  of 
that  nught  be  ac  juired"  (pp.  4465-4466\ 

As  has  been  hereinbefore  shown.  T^ihnor  was  at 
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Boise  rioiii  M;nvh  2S,  to  Ai>ril  :>,  lf)02;  on  that  occa- 
sion Downs  was  I'l'taincd  hy  him.  (j).  12S()()).  Au,'ai]i. 
when  Moon  iiiach'  his  lirst  trip  to  Boise  in  flunc,  IfHVJ, 
(p.  4466),  Downs  did  some  work  for  which  on  -Inne 
16,  1902,  lie  w-as  ])aid  $-!;^oO  l)y  Pahner. 

The  other  cruiser,  Oonners,  was  not  called  in  this 
case:  hut  it  ap])ears  that  he  worked  for  the  Barber 
interest  in  the  sunnner  and  fall  of  1902.  Mr.  Moon 
s}:ent  some  time  at  Boise  in  June,  1902,  for  the  pur- 
pose of  informing  himself  as  to  the  needs  of  his  firm's 
business.  He  did  not  confine  his  attention  to  the 
hinds  already  bought  or  bargained  for,  it  appearing 
that  he  nuuh'  some  exi>h)i*ation  in  Tj).  6  N.,  R.  4  E., 
which  had  not  tlien  been  sur\eyed  (p[).  4;)f)9,  4466, 
4547,471:1,  4738). 

In  August  ol'  tlie  same  year.  Barber,  ^loon  and  Car- 
son went  to  Boise  and  remained  there  until  some  thne 
in  Se])tember  (p]).  4466,  4502,  4815,  4816).  ()n  this 
Occasion,  |)owns,  who  was  at  the  time  acti\('ly  en- 
gaged in  h)cating  ajiplicants  in  the  Crooked  iiiver  re- 
gion, was  employed  by  Steunenberg  to  conduct  the 
party  on  a  toni-  of  ex])loration,  and  acted  as  "driver 
and  general  |)ih)t  an<l  gniih'"  to  sliow  them  tlirongh 
tile  connti-y  (  p.  4:564). 

On  the  same  occasion,  in  Se|>tember,  lf)02,  (p. 
4502),  Stennenltcrg  inrormed  the  |>ai-1y  from  l^nn 
Claire  "that  there  was  (piite  a  large  body  of  desir- 
able timber  on  Crooked  Ixiver  and  lying  directly  east 
of  the  Boise  Basin  *  *  *  and  he  thought  that  quite 
a  large  tract  could  be  obtained  with  the  liiMi  land  scrip 
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that  wouM  be  utilized  in  oui'  [)r()posed  operations  at 
Boise"  (p.  4502). 

In  August,  1902,  the  last  of  the  Basiu  applications 
then  straggling  into  the  land  office,  applications  for 
lands  in  the  Crooked  River  region  began  to  be  made. 
Four  filings  for  Crooked  River  tracts  were  recorded 
on  August  27th,  four  on  the  29th,  four  on  the  30th, 
three  on  September  4th,  two  on  the  6th,  three  on  the 
8th,  two  on  the  9th,  two  on  the  11th,  one  on  the  13th, 
ten  on  the  15th,  six  on  the  16th,  six  on'  the  17th,  and 
so  on,  the  total  before  October  1st  being  63.  In  Oc- 
tober there  were  16  additional  claims  recorded  before 
the  18th  of  the  month.  After  October  17,  1902,  fol- 
lows a  hiatus  of  nearly  four  months,  in  which  no  ap- 
plications were  filed  for  Crooked  River  lands.  In 
February,  1903,  there  were  tAvo;  then  no  more  until 
April,  w^hen  the  activity  is  renewed;  and  from  April 
22d  to  the  first  of  the  following  August  the  record 
shows  23  filings  for  tracts  in  this  region. 

During  the  season  of  inactivity  in  the  Crooked 
River  region  which  suddenly  supervened  after  the 
middle  of  October,  1902,  there  occurred  some  corre- 
s2:)ondence  which  is  deserving  of  mention  at  this  point 
of  the  narrative  as  indicating  the  interests  concerned 
in  promoting  the  entry  of  lands  in  that  district,  and 
as  also  reflecting  upon  the  motives  and  purposes  of 
the  persons  most  responsible  for  the  activity  in  that 
regard;  and  also  advert  to  evidence  already  set  out 
herein  showing  the  real  reason  for  the  cessation  of 
filings  October  17,  1902,  and  the  renewed  activity 
after  April  22d. 
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Sonic  time  before  Dccciiiltcr  2(),  11)012,  Senator 
(^uarlesof  Wisconsin  iiiti'odiiced  in  the  United  States 
Senate  a  bill  to  repeal  the  timber  land  law.  On  tli;d 
date  Mr.  Barber  wrote  to  Senator  Quarles : 

''I  notice  that  you  acting  under  recommen- 
dations contained  in  the  President's  messai^e 
have  endorsed  a  bill  in  the  Senate  to  repeal  a 
bill  what  is  commonly  known  as  the  tmibei*  and 
stone  act,  whereby  any  one  can  obtain  160 
acres  of  land  belonging  to  the  Govei'macnt 
when  it  can  be  shown  that  the  timber  and  stone 
on  such  lands  constitutes  its  principal  v;\liie. 
Will  you  kindly  let  me  know  if  it  is  youi  in- 
tention to  pusli  this  measure  to  a  conclusion 
at  this  session  of  Congress.  We  liaA^e  some  <.^x  - 
tensiA'e  interests  in  Idaho  and  tributary  to  our 
operations  is  a  large  tract  of  Government  land. 
Scattered  through  the  country  are  many  old 
stranded  placer  miners  who  are  taking  up  tim- 
ber and  stone  claims  for  the  purpose  of  getting 
a  new  grub  stake.  When  these  men  have 
proved  up  their  claims  and  secured  their  title 
from  the  Government  they  come  to  use  and  we 
]ia\-e  in  many  cases  bought  the  timber  on  their 
lands.  Whether  or  not  this  will  continue  is 
ini])oi'tant  foi-  us  to  know,  and  if  this  is  to  be 
prohibited  by  law,  it  is  veiy  inijxirtant.  Shall 
be  i)leased  to  hear  from  yon  fully  on  this  sub- 
ject at  youi'  earliest  con\-enience."  (i)p.  4811, 
4812). 
On  the  same  dav  Bai-ber  wrote  also  to  Garson  a  let- 
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tcr  whiclnis  largely  iinitilatcd  ,1)ut  which  appears  to 
have  mentioned  the  Qnarles  bill,  and  then  proceeds: 
"I  have  written  Qnarles  if  it  is  his  intention 
to  pnsh  this  bill  through  this  session.  If  it  is, 
should  we  not  bn\'  a  little  scrip  if  we  can  find  it 
at  a  reasonable  price;  we  will  have  cur  six 
thousand  acres  in  tune  and  we  will  not  use  any 
of  it  in  the  Basin  awaiting  further  develo^)- 
ments  at  Washington. 

*'I  have  given  Steunenberg  instructions  to 
hold  up  all  matters  in  the  Basin  at  present  and 
devote  his  entire  time  and  energy  to  securing 
what  timber  there  may  be  tributary  to  the 
Xorth  Fork  along  the  lines  herein  set  forth. 

''If  these  rei^orts  are  anj'vxdiere  near  true, 
and  we  can  secure  one  hundred  and  fifty  mil- 
lions on  the  Xorth  Fork,  now  filed  upon,  at 
less  than  60  cents  per  thousand,  with  the  pros- 
pect of  a  hundred  and  fifty  million  more,  to- 
gether with  the  mill  site  on  the  river,  we  will 
be  pretty  well  fixed  after  all"  (p  4716). 
North  Fork  is  another  name  for  Crooked  River,  or 
rather  the  tw^o  names  designate  the  same  body  of  land 
(p.  4716). 

The  300,000,000  feet  contemplated  in  this  letter,  al- 
lowing the  accepted  average  of  10,000  to  the  a<'re, 
would  i-C(|uir('  30,000  acres,  oi'  more  than  ISO  cnti-ies 
iiiidcr  the  1  iiiibcr  land  act. 

In  answer  to  the  last  quoted  letter,  Carson,  on  Feb- 
ruary 18,  1903,  wrote  to  Barber: 

"I  enclose  a  clipping  from  the  Xew  York 
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Commercial  relatiug  to  the  Quarrels  (Quarles) 
bill.    It'  the  timber  and  stone  act  is  rej)ealed, 
and  substitute  is  passed  that  land  can  be  sold 
in  one  hundred  and  sixty  acre  lots  at  four  dol- 
lars per  acre,  3"ou  might  be  able  to  get  along 
even  if  the  timber  and  stone  act  is  repenU'd" 
(pp.  4729,  4780). 
On  March  20,  1903,  Barber  wrote  to  kSteunenberg: 
"As  we  wrote  you  recently,  we  will  not  rest 
at  all  easily  luitil  we  absolutely  control  not  less 
than  six  hiuidred  millions  of  timber.    We  are 
compelled  to  leave  this  important  part  of  the 
business  to  you  for  the  present,  and  will  urge 
you  to  put  into  it  all  the  energy  possible"  (pp. 
4722,4586). 
According  to  the  estimated  average,  adopted  by 
Barber  and  Moon,  of  10,000  feet  to  the  acre,  600,000,- 
000  feet  would  require  60,000  acres,  or  875  ([uarter- 
sections  of  tunber  land  (p.  4722). 

At  the  date  of  this  letter  they  had  less  than  120 
quarter-sections  in  the  Basin,  and  there  had  been 
only  81  applications  filed  for  tracts  on  Crooked  River. 
The  company,  therefore,  had  only  about  three-fourths 
of  the  400,000,000  feet,  or  250  quarter-sections  wiiich 
Mr.  Barber,  in  his  letter  to  Mr.  Carson,  of  Mardi  12, 
1902  (supra),  liad  declared  to  be  his  niiiiiiimiii  ex- 
pectation under  the  Steunenberg  contract. 

It  will  be  observed  also  that,  in  March,  1908,  al- 
though operations  are  no  longer  going  on  in  tlie 
Basin,  there  is  still  a  demand  on  Steuneiibei'g  to  i)ur- 
sue  his  agency. 
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In  Barber's  letter  of  December  26,  1902,  to  Carson, 
quoted  in  part  supra,  it  is  stated  that  the  writer  has 
instructed  Steunenberg  to  buy  certain  claims  before 
final  proof,  the  letter  being  mutilated  in  the  part 
Avhich  identifies  the  claims,  but  the  general  context 
showing  that  they  were  in  the  Crooked  River  region 
(pp.  4713-4716). 

It  will  be  remembered  that,  during  the  fall  of  1902, 
Steunenberg  and  his  associates  were  greatly  con- 
cerned on  account  of  Special  Agent  Sharp's  activity 
in  relation  to  timber  land  claims,  and  the  fact  that  he 
had  reported  adversely  upon  some  entries  and  was 
about  to  make  further  adverse  reports.  The  situation 
became  so  acute  in  the  latter  part  of  October  that 
Steunenberg  felt  obliged  to  make  a  second  visit  to 
Senator  Foster  at  Tacoma  and  to  insist  that  the  Sen- 
ator should  see  Sharp.  The  interview  between  Sharp 
and  Foster  occurred  just  after  November  8th,  1902, 
(pp.  3742,  3746,  2893,  3744),  and  while  no  adverse  re- 
ports were  made  after  that  date,  the  twelve  entries 
remained  suspended  and  Sharp  continued  in  the  duty 
of  investigating. 

In  the  spring  of  1903,  Henry  A.  Snow,  who  had  left 
Idaho  in  November,  1901,  returned  to  Boise  on  ac- 
count of  his  homestead  and  other  affairs,  and  had 
some  conferences  with  Downs  and  Wells  concerning 
matters  of  connnon  interest.  Downs  informed  Snow 
that  the  winter's  business  had  been  bad,  by  reason  of 
the  fact  that  a  Government  inspector  had  been  trying 
to  hold  up  claims,  but  that  the  insjoector  was  now 
"crossed  up"  or  ''tossed  up,"  and  2:>rospects  were 
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better.  (This  Avas  the  period  between  October  17, 
1902,  and  April  22,  190:>>,  above  referred  to.)  The 
testimony  of  Siiow  in  rehition  to  tliis  communieation 
runs  thus : 

"Q.     What  did  he  (Downs)  say? 
"A.     lie  said  the  reason  tliey  wasn't  (h)in^' 
much,  there  had  been  a  mix-uj)  or  stir-u])  and 
somebody  was  trying  to  hold  up  their  land. 

"Q.     Did  he  express  himself  as  expecting 
better  tunes? 
"A.     Yes,  sir,  oli  yes. 

"Q.  Did  he  say  anything  about  a  Govern- 
ment inspector? 

''A.  Yes,  he  said  there  was  a  Government 
inspector  went  out  there  after  the  muss  was 
stirred  uj)  and  investigated  and  went  back  and 
said  it  was  all  right. 

"Q.  Did  he  write  you  to  tlie  effect  that 
''Now  that  we  have  the  Government  inspector 
crossed  up  things  will  be  all  right?" 

"Mr.  Bundy:     Objected  to  as  incompetent, 
irrelevant  and  immaterial  and  hearsay. 
'A.     No,  lie  didn't,  not  in  writing. 
•Q.     Well,  did  he  say  that  to  you? 
Mr.  Bundy:     Same  objection. 
'A.     Yes,  sir. 

'Q.     Now  what  did  he  say,  Mr.  Snow? 
Mr.    Bundy:     Same    objection,    incomjx'- 
tent  ,ii'i'elevant  and  inmiaterial. 

"A.  Why  it  was  in  VM]  after  1  went  out 
there  to  live  on  the  homestead,  I  got  back  there 
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in  May,  I  think  it  was,  sometime.  And  of 
course  we  were  old  friends  and  I  met  liini  on 
the  street  and  we  got  to  talking  over  the  past 
and  so  forth,  and  he  got  to  telling  me  about — 
Avell  he  didn't  go  into  details  at  all  about  it,  he 
just  simply  said  there  was  a  mix-up,  and  those 
people  in  the  Basin  had  been  making  some  cor- 
respondence with  Washington  and  there  had 
been  an  inspector  out  there  and  looked  the 
thing  over  and  reported  it  all  o.  k. ;  he  guessed 
he  must  have  been  tossed  up  in  some  way,  or 
something  like  that,  and  reported  it  all  o.  k. 

' '  Q.     Now  after  your  return  to  Boise  in  May 
1903,  was  it? 
"A.     Yes."    (pp.  3915,  3916,  3917). 
On  the  same  occasion  ,or  on  one  of  about  the  same 
date,  occurred  a  conversation  which  establishes  the 
identity  of  the  interests  concerned  in  the  Crooked 
River  entries  with  the  interests  by  which  the  entries 
in  the  Basin  had  been  procured.    Mrs.  Dora  Burns,  as 
has  been  stated,  relinquished  her  claim  and  had  with- 
drawn from  the  land  office  and  applied  to  her  use  the 
money  entrusted  to  her  for  the  purpose  of  buying  her 
claim.    Although  the  name  of  Mrs.  Burns  is  not  men- 
tioned, the  following  pcXfesage  from  Snow 's  testimony 
clearly  relates  to  the  transactions  with  her : 

' '  Q.  Now  do  you  remember  whether  or  not 
Downs  told  you  about  somebody  that  had  beat- 
en the  people  out  of  some  money — some  wo- 
man? 

"A.     I  remember  him  saying  about  some 
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lady  beating  him  (nit  of  four  liiuidred  dollars 
to  prove  up  with. 

"Q.     What  (lid  lie  say  about  that? 

"Mr.  Buiidy:  Objected  as  ineom])etent,  ir- 
relevant, innnaterial  and  hearsay. 

''Q.  State  the  eircunistanees,  where  \'ou 
were  and  all. 

"A.  We  were  on  the  street  and  walking 
around  town,  just  killing  time,  and  some  lady 
passed  us  and  he  says,  "There  is  a  woman,"  he 
says — well  T  won't  say  which,  whether  he  said 
"beat  us'  'or  "beat  them"  or  whoever  she  beat 
— it  w^as  something  like  that — "out  of  four 
himdred  dollars."  Instead  of  proving  up  she 
Avent  to  the  land  office  and  didn't  prove  up  and 
got  the  four  hundred  dollars. 

"Q.  How  long  after  you  saw^  that  lady  on 
the  street  did  you  see  Mr.  Wells? 

"A.     Oh  probably  half  an  hour  or  so. 

"Q.  Did  you  say  anything  to  Mr.  Wells 
about  seeing  that  lady'? 

"A.  Why  I  don't  know  whether  I  spoke 
of  the  subject  first  or  Mr.  Downs.  Anyway 
it  came  about.  I  says,  "I  seen  one  of  your 
victims, "  and  Downs  said,  "Yes,  the  one  that 
got  the  four  hundred  dollars  and  built  th(! 
cottage  with. 

"Q.     And  what  did  Wells  say? 

"A.  Wells  kind  of  smiled  and  laughed  and 
says,  "Yes,  she  got  the  four  hundred,"  or 
something  like  that,  "but  we  were  more  care- 
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M,"  or  some  effect,  "who  we  located." 
(p.  3917). 

"Q.  Did  he  tell  you  they  had  to  have  some 
assurance  before  they  located  people  at  that 
time? 

"Mr.  Bundy:  Objected  to  as  incompetent, 
irrelevant,  innnaterial,  leading,  suggestive 
and  hearsay. 

"A.  No,  I  don't  think  he  did  put  it  in  that 
way,  those  words;  but  they  had  to  have  kind 
of  confidence  in  people  that  the}^  wouldn't 
beat  them  out  of  their  money,  that  they 
would  prove  up;  something  like  that;  he  didn't 
use  the  word  assurance. ' '    (p.  3918) . 

The  testimony  of  Snow  upon  these  points  is  espe- 
cially significant  by  reason  of  the  reluctance  and 
evasive  disposition  which  are  strikingly  manifest 
throughout  his  deposition. 

The  interest  of  Wells  in  his  clients,  even  after  his 
business  with  them  was  finished,  and  perhaps  the 
concern  of  the  other  persons  connected  with  the 
Crooked  River  transactions,  appears  from  a  striking 
piece  of  testimony  given  by  one  of  the  persons  figur- 
ing in  these  transactions. 

Among  those  who  filled  applications  for  tracts 
on  Crooked  River  in  the  fall  of  1902  was  Mrs.  Helen 
E.  Eagleson,  whose  application  is  dated  in  October 
and  whose  proof  was  made  in  the  following  Febru- 
ary. In  April  of  1908  the  grand  jury  of  Boise  was 
investigating  the  methods  by  which  the  Barber  Com- 
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paiiy's  lands  liad  been  acciuircd.     Tii  hev  testimony 
Mrs.  Eaglcson  says: 

"A.  I  am  not  sure  hut  what  Mr.  Wells 
came  to  our  home  about  a  year  ago  perhaps, 
or  during  the  time  the  grand  jury  met  here, 
with  some  questions  for  me  to  answer,  and, 
if  I  remember  correctly,  I  answered  them. 

*'Q.  Did  he  write  the  answers  down  that 
you  made? 

"A.  Why,  he  liad  a  blank  with  certain 
forais  to  fill  out,  if  I  remember  correctly.  I 
think  that  is  the  gentleman;  I  am  not  sure.  I 
couldn't  swear  to  that — that  is  as  I  remember. 
That  was  the  only  time  I  ever  met  Mr.  Wells 
or  knew  who  he  was,  and  ho  introduced  liim- 
self. 

"Q.  And  these  questions  liad  to  do  with 
the  maimer  in  wliicli  you  accpiired  this  pro])- 
erty? 

''A.  Yes,  sir."  (pp.  1057, 1058). 
It  will  be  observed  that,  during  the  five  weeks  be- 
ginning on  August  27th,  the  locations  on  Crooked 
I\i\'('i*  followed  each  (jther  with  great  rapidity,  aver- 
aging about  two  a  day,  though  actuall\'  made  for  the 
most  part  by  ])arties  couqjosed  of  several  persons. 
The  testimony,  at  numerous  places,  shows  that  the 
business  was  done  with  a  rush,  and  that  the  project  of 
entering  timber  lands  on  Crooked  River  caused  as 
much  talk  and  excitement  in  Boise  as  if  those  lands 
were  a  new  discovery  of  unsuspected  wealth.    Among 
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the  applicatits  were  an  unusually  large  number  of 
women. 

Mrs.  Sehmelzel,  a  witness  for  the  Government, 
iijflder  a  very  genial  cross-examination,  gave  this 
testimony: 

"Q.  Before  you  went  out  to  file  on  this 
land,  had  you  heard  it  talked  about  for  some 
time  among  your  lady  friends  that  timber  was 
being  taken  up  in  the  Basin? 

"A.     It  was  discussed  ever3^where. 
"Q.     Wasn't  there  quite  a    rush    at    that 
time  by  the  ladies  of  Boise  City  to  get  these 
timber  claims? 

"A.     We  met  quite  a  few  going  and  coming. 
"Q.     What  class  of  people  was  it    taking 
them  up— the  well-to-do  people  of  the  city? 
''A.     Mostly. 
"Q.     People  of  means? 
"A.     Yes. 

"Q.  Whose  husbands  were  engaged  in  bus- 
iness ? 

''A.  Yes."  (pp.  816,  817). 
Mrs.  Sehmelzel  made  her  application  on  October 
3, 1902,  and  her  final  proof  on  February  16, 1903 ;  she 
recei^•ed  licr  final  certificate  on  February  16th,  and 
convej'-ed  to  Horace  S.  Rand  on  the  25th,  Rand  sub- 
sequently conveying  to  the  Barber  Company. 

Mrs.  Nusbaum,  the  wife  of  a  commercial  traveler, 
together  with  her  husband,  (who  has  since  died), 
and  under  his  direction,  made  an  application  on  Octo- 
ber 7,  1902.    Mrs.  Nusbaum  had,  before  going  on  the 
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stand,  been  requested  to  ,i>ive  a  statement  to  coiiuscl 
for  the  Government,  and  had  afterwards  reported  to 
Mr.  Fraser,  "They  didn't  get  anything  out  of  nie." 
Upon  cross-examination  by  Mr.  Fraser  she  testified : 
*'Q.     Mrs.  Nusbaum,  before  you  went  uj)  to 
look  at  this  timber  claim,  had  you  heard     it 
talked  about  generally  in  Boise  among  your 
friends  that  there  was  timber  claims  to  be  lo- 
cated in  the  Basin  by  parties  entitled  to  locate 
them? 
"A.     Yes. 

'*Q     It  was  general    talk     around     town, 
wasn't  it,  al)out  that  time? 
''A.     Yes. 

''Q.     And  there  were  a  great  many  people 
going  up  there  to  locate? 
''A.     Yes. 

"Q.  And,  I  understand,  you  made  up  a 
party  of  your  friends  to  go  u[)  and  take  up 
these  claims  ? 

''A.     Yes,  sir.  *  *  * 

"Q.  And  in  the  nature  of  an  outing  party, 
wasn't  it? 

*'A.     Yes."  (p.  858). 
Jeanette  B.  Coo])er,  who  lived  with  her  sister,  An- 
nie E.  Kempner,  wife  of  Moses,  at  Kempner  ranch, 
testified  on  cross-examination  as  follows: 

*'Q.  Can  you  state  in  a  general  way  to  what 
extent  people  were  stopping,  going  and  coni- 
ing,  how  uianx'  people  a  day,  in  September 
and  Octo])er  of  that  year?  (1902). 
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'A.     I  couldn't  say  just    how     many.       I 

know  we  were  just  as  bus}^  as  we    could    be. 

Sometimes  there  w^ere  as  many  as  three  teams 

coming  and  going  a  day.    As  every  party  that 

came  had  to  stay  over  night  they  Avere  always 

coming  and  going. ' '  (p.  1315) . 

Speaking  of  the  period  during  which  the  Crooked 

River  lands  were  taken,  the  witness,  Elof  Anderson, 

says : 

' '  There  was  so  many  that  was  talking  about 
taking  up  timber  claims  that  I  can't  remember 
who  it  was.    It  was  general  talk  about  taking 
up  timber  claims  about  that  time     and    had 
been  for  a  year  previous."  (p.  514). 
In  all  the  C^rooked  River  cases,  so  far  as  there  is 
any  evidence  in  the  transcript,  the  applicants  were 
located  by  Downs  and  paid  location  fees  to  Downs  or 
Wells.    With  few  exceptions,     the     lands     secured 
through  Kinkaicl,  and  Pritchard,  concluded  the  set- 
tlement with  the  entrymen,  the  whole  transaction 
reflecting    with    substantial    identity    the    methods 
used  in  the  entry  and  transfer  of  the  Basin  lands. 

The  number  of  applications  filed  for  lands  in  the 
Crooked  River  district  clow^n  to  October  1,  1903,  was 
106.  Of  the  106  tracts  involved,  it  appears  that  101 
were  sooner  or  later  acquired  by  the  Barber  Lumber 
Company,  there  being  no  evidence  as  to  the  remain- 
ing 5  and  it  not  apj^earing  that  in  those  cases  titles 
were  perfected. 

Of  the  persons  making  entries  in  this  region,  59 
were  called  as    witnesses  in  this    cause,  and    their 
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eutiy  pcii^ers  were  i)ut  in  evidence.  In  88  other  cases 
the  entrynien  were  not  fonnd,  bnt  their  entry  papers 
were  produced. 

Of  the  59  entrynien  \\'ho  gave  testimony  in  this 
cause,  34  testified  that,  when  they  nuuh'  their  re- 
spective applications,  they  did  not  know  of  any 
market  for  the  land  in  wdiich  they  were  investing. 

Of  the  remaining  witnesses,  several  had  been  told 
by  Kinkaid,  and  some  by  others,  that  the  land  could 
be  sold,  but  none  seemed  to  know,  or  would  admit, 
that  he  knew  wdio  the  purchaser  was  to  be. 

It  affirmatively  appears  that  Clifton  C  Blevin, 
John  E.  Hobbs,  Mary  Thompson,  Edward  A.  Lock- 
hart  and  Bert  Resser  obtained  from  either  Wells  or 
Kinkaid  the  money  with  which  to  i)urchase  the  land; 
and  Andrew  Joplin,  although  he  now  denies  the  fact, 
stated  in  March,  1907,  to  the  then  United  States  At- 
torney that  the  money  used  by  him  came  from  Wells. 
The  pecuniary  condition  of  many,  perhaps  most  of 
the  other  entrymen  on  Crooked  River  makes  it  ex- 
tremely difficult  to  believe  that  they  proceeded  with- 
out financial  aid. 

Two,  at  least,  of  the  entrymen  did  not  pay  the  filing 
fees.  John  Kinkaid  advanced  the  money  with  which 
Benjamin  R.  Allen  [)aid  his  filing  fees  (p.  576),  and 
Edward  A.  Lockhart  does  not  know  who  paid  the  fil- 
ing fees  for  him  (p.  18.89). 

Of  the  entries  made  in  the  Crooked  Kixcr  region, 
several  are  particularly  noteworthy  by  reason  of  at- 
tendant circumstanc(^s  which  indicate  the  identity  of 
the  influences  in  ojjeration  and  the  character  of  the 
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methods  emi)loyed,  and  also  as  deiiioustratiiig  what 
an  attraction  the  lands  in  that  remote  district  exer- 
cised upon  the  unpecunious  residents  of  Boise,  fifty 
or  sixty  miles  distant. 

Clifton  C.  Blevin  was  approached  hy  Henry  Rics, 
now  deceased,  who  was  soliciting  entr^^nen  in  the  in- 
terest of  John  I.  Wells,  and  who  suggested  to  Blevin 
the  advisability  of  making  a  timber  land  entry  (p. 
393).  Blevin  was  conducted  by  Rics  to  Wells'  office, 
and  Wells  told  him  that  he  could  go  up  and  view  the 
land  the  next  day  (p.  394) .  Downs  located  hmi.  Im- 
mediately upon  Blevin 's  return  to  Boise,  Rics  took 
hini  to  Kinkaid  or  Pritchard's  office,  where  the  filing 
papers  were  prepared  (pp.  395, 396) .  Rics  obtained  the 
money  for  Blevin  to  make  final  proof  and  instructed 
hun  to  say  at  the  land  office  that  the  money  was  all 
his  own,  and  to  take  the  Receiver's  receipt  to  Pritch- 
ard's office,  where  he  would  get  his  money,  (pp.  397, 
398).  The  deed  purports  to  be  executed  before 
Pritchard  on  April  30,  1903,  the  day  following  the  is- 
suance of  the  Receiver's  receipt  and  the  Register's 
final  certificate.  The  final  proof  i3apers  (Plaintiff's 
Exhibit  No.  21)  show  that  the  entr^^nan  followed  the 
instructions  given  him.  In  response  to  "Avhere  did 
you  get  the  money  with  which  to  pay  for  this  land, 
and  how  long  have  you  had  same  in  your  actual  pos- 
session," Blevin  answered,  ''from  my  work  since  the 
first  of  the  montli,  I  ha^■e  liad  all  of  it.  Some  six 
months. ' ' 

William  H.  Humphrey  was  informed  by  John  I. 
Wells  that  he.  Wells,  w^anted  certain  timl^er  lands, 
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aiul  that  they  would  pa)'  a  fixed  price  for  (daiiiis,  pro- 
\id('d  the  aj)pli<'ants  took  the  lands  which  Downs 
woidd  select  for  them.  With  this  agreement  and  un- 
derstanding- with  Wells,  Humphrey  filed  an  applica- 
tion for  a  tract  of  timher  lands,  and  afterwards  con- 
vvvi'd  the  same  as  Wells  directed  him.  Humphrey's 
testimony  is  as  follows: 

"Q.  What  did  Mr.  Wells  say  to  you  about 
taking  uj)  one  of  those  claims? 

"A.  Of  course  I  can't  remember  all  of  the 
conversation,  but  the  substance  of  it  was  that 
there  were  some  clamis  to  be  taken,  that  they 
^^■ould  like  to  have — that  they  were  allowing  a 
certain  amount  for  them. 

"Q.     And  was  that  before  you  located? 
"A.     Yes,  sir. 

"Q.  Was  that  before  you  w^ent  to  look  at 
the  claim? 

'^A.  Yes  sir,  tliat  was  ])efore  I  went  to  look 
at  the  (daim. 

''Q.  Well,  what  did  Mr.  Wells  say  about 
locating  you  on  any  particular  claim? 

*'A.  Well,  let  me  think  awdiile — I  can't  re- 
member anything  particular  was  said  about  it 
at  that  time;  but  he  gave  me  the  assurance 
that  there  would  be  a  certain  amount  paid  for 
(daims  that  were  taken  and  located  by  Mr. 
Downs  at  that  time,  pi'oviding  they  would  lo- 
cate on  these  (daims  that  he  show^ed  us. 

"Q.  And  what  were  you  to  do  with  the 
claim? 
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Mr.  Buiidy:  We  make  the  same  objeetioii. 
''A.  AVell,  if  we  sold  to  them — that  is,  if 
we  got  these  claims  and  we  sold  to  them  we 
were  assured  by  Mr.  Wells — w^e  were  assured 
by  Mr.  Wells  that  we  could  sell  these  claims, 
that  they  would  take  them  off  our  hands,  pro- 
Adding,  we  took  the  claims  Mr.  Dowais  showed 
us. 

"Q.  And  w^as  anything  mentioned  about 
the  amoimt  you  were  to  get  for  the  claim? 

''A.  Well,  the  amount  mentioned  was  in 
this  w^ay,  providing  I  let  them  have  it,  I  know 
I  was  to  make  about  $200.00,  as  near  as  I  can 
remember.  That  would  be  about  my  profit  on 
the  claim. 

'^Q.     And  did  you  take  up  one  of  the  claim.', 
that  was  piointed  out  to  you  by  Mr.  Dow^ns  ? 
''A.     Yes,  sir. 

''Q.  And  you  subsequent!}^  conveyed  to 
someone  wdiom  Mr.  Downs  told  you  to? 

''Mr.  Bundy:  I  object  to  that  as  leading, 
hearsay,  incompetent,  irrevalent  and  imma- 
terial. 

"A.  I  did  subsequently,  yes,  sir.  (pp.  3496, 
3497). 
Afterwards  being  assured  by  Wells  that  he.  Wells, 
would  purchase  any  claims  Humphrey  might  l^e  in- 
strumental in  locating,  Humphrey  located  David  G. 
Thompson  on  the  tract  selected  by  Wells,  and  fur- 
nished part  of  the  money  for  final  proof  under  an 
agreement  with  Thompson  that  the  profits    arising 
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fi'oiH  the  trausactioii  were  to  Ix-  dixidcd  (Mjually  Ix'- 
tweon  them.  (pp.  3498,  3499). 

Ill  pursuance  of  Huinplirey's  agreement  with 
Wells,  and  at  the  solicitation  of  Humphrey,  Benjamin 
Ii.  Allen,  filed  a  timber  land  application.  Humphrey 
paid  the  locating  fee  of  $25,  Downs  located  him, 
Kinkaid  furnished  filing  fee  and  j^repared  papers, 
(pj).  575,  576);  and  Humphrey  furnished  the  money 
to  make  final  proof,  (p.  577),  it  being  agreed  that  he 
and  Allen  should  share  equally  the  profits  from  the 
( iitry.  Benjamin  R.  Allen,  (p.  571),  fully  corroborates 
the  testunony  of  Humphrey.  Allen  in  1902,  was 
em})loyed  driving  a  team,  and  did  not  have  the  neces- 
sary $7.50  to  pay  the  filing  fees  at  the  local  land  of- 
licc.  Kinkaid  furnished  him  that  amount,  (pp.  575, 
576).  Tn  his  final  proof  and  on  the  advice  of  Humph- 
rey, Allen  testified  (p.  579)  that  "I  borrowed  $200.00 
from  a  friend,  balance  I  earned,  have  had  it  6  or  7 
luontlis,"  (]).  4921).  Allen  understood  that  he  was 
hired  to  make  the  entry  for  Humi)hrey.  In  his  tes- 
timony gi^•en  on  cross-examination,  occurs  the  fol- 
lowing: 

"Q.     ^fr.  Allen,  who  are  you  working  for 

at  the  present  time? 

"A.     The  Barber  Lumber  Company."   (]). 

580). 

"(^.     Wi'vv  you  employedby  anyl)ody  as  a 

hireling  or  for  wages  to  enter  this  for  soine- 

])ody  else,  or  did  you  enter  it  for  yourself  ? 
"A.     1  don't  know.    I  suppose  it  would  be 

a  little  on  the  wage  earner  ])roposition."  (p. 

583). 
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"Q.  Teli  ii!s  wliiit  lie  (Tlionipsuu)  said  and 
what  yovi  said. 

''A.  T  can't  remember  the  conversation 
word  for  word.  I  can  give  you  an  idea.  He 
told  me  that  there  was  some  fellows  here 
buying  up  land  or  locating  people  on  land  and 
buying  it  from  them  and  paying  them  for  their 
trouble.  He  said  he  had  something  to  do  with 
the  proposition  and  he  knew  others.  He  gave 
me  the  names  of  several  others  that  were  in 
this  proposition  at  the  time  and  showed  it  up 
to  me  in  that  light,  that  they  were  exercising 
their  rights  that  would  practically  do  them  no 
good  individually,  and  getting  two  or  three 
hundred  for  their  trouble,  and  no  danger  in 
connection  with  it  and  two  or  three  days  after 
that  he  introduced  me  in  his  shop  to  this  man 
Humphrey.    He  told  me  that  Humphrey — 

Q.  (Counsel  for  defense  interrupting). 
This  w^as  before  you  filed? 

"A.  This  w^as  before  I  filed.  He  told  me 
that  Humphrey  was  dealing  with  this  com- 
I)any  or  whatever  it  was,  and  that  he  ^\as  lo- 
cating people  on  the  property  and  that  he 
(Humphrey)  w^ould  fix  me  out  all  right;  so 
Mr.  Humphrey  told  me  when  this  ])arty  was 
going  out  and  T  went  with  this  })arty."  (pp. 
586,  587). 

''Q.  And  up  to  August  10,  1903,  and  up  to 
the  time  you  filed  this  paper,  at  that  date  were 
you  at  perfect  liberty  so  far  as  any  contract  ex- 
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isted  to  sell  it  to  anybody  wlio  would  pay  you 
the  most  for  if? 

"A.     No,  sir. 

' '  Q.  AVhy  were  you  not,  on  August  10, 1903, 
when  you  filed  this  paper,  after  you  had  filed 
it  and  left  the  land  office,  were  you  under  any 
obligations  which  would  prevent  you  from 
selling  it  to  anybody  who  would  give  you  the 
most  for  it  ? 

'' A.  I  was  under  obligation  to  Mr.  Hinnph- 
rey,  I  should  think. 

''Q.     In  what  way? 

"A.  Because  he  was  the  man  that  located 
me  on  the  ground  and  furnished  the  money. 

"Q.     How  much  did  he  furnish  you'? 

"A.     All  that  it  took. 

"Q.  Did  you  understand  all  througli  this 
matter  that  you  were  to  turn  this  land  over  to 
Mr.  Humphrey? 

"A.     Yes,  sir. 

"Q.  And  that  Mr.  Humphrey  had  {iractic- 
ally  bought  your  claim  ? 

''A.     Yes,"^sir."    (p.  588). 

''Q.  The  vague  understanding  was,  and 
you  thought  all  the  time  that  instead  of  buying 
a  timber  claim  from  the  Government  and  sell- 
ing it  you  was  entering  one  for  Mi*.  Humph- 
rey? 

''A.     Yes,  sir. 

"Q.  You  know,  of  course,  tliat  was  against 
the  law? 

'A.     Yes,  sir. 
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'^Q.  And  you  went  to  the  Land  Offi(*e  on 
August  10,  1903,  and  intentionally,  deliber- 
ately and  wilfully  swore  to  what  you  knew  to 
be  absolutely  false? 

"A.     Yes,  sir. 

"Q.  And  you  did  that  for  the  sake  of  mak- 
ing a  little  easy  money'?  (p.  589). 

"A.     Yes,  sir. 

"Q.  And  when  you  come  to  make  final 
proof  you  were  asked  some  questions  were  you 
not? 

"A.     Yes,  sir. ' 

*'Q.  And  you  wilfull,y  testified  before  the 
land  office  to  what  you  knew  to  be  absolutely 
false,  did  you? 

"A.     Yes,  sir. 

"Q.  And  you  were  in  the  market  to  testi- 
fy to  anything  anybody  would  ask  you  to  tes- 
tify to  for  pay? 

"A.     Not  anything,  no  sir. 

"Q.  You  were  in  the  market,  at  that  time, 
to  swear  to  anything  Mr.  Humphrey  wanted 
you  to  for  a  few  dollars  Mr.  Humphrey  was 
going  to  give  you? 

"A.     In  regard  to  that,  yes. 

"Q.  You  have  had  no  change  of  heart, 
have   you? 

^'A.     I  would  think  so,  yes,  sir. 

"Q.  As  a  matter  of  fact  you  are  here  tes- 
tifying today  because  the  man  representing 
the  Government  told  you  if  you  didn't   he 
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would  prosecute  you? 

"A.     No,  sir. 

"Q.  Didn't  he  tell  you  that  if  you  didn't 
come  up  and 

"A.  (TnteiTU])ting).  'Plie  stoi'y  F  told  Iiiiii 
is  ])ractically  what  1  have  tohl  here,  only 
shorter  and  without  any  promises  whatever. 

^'Q.  Didn't  he  tell  you  the  Government 
wanted  you  to  come  and  testify  as  you  had 
testified  and  if  you  didn't  you  won  hi  he 
prosecuted?  (p.  590). 

''A.  No,  sir,  he  told  me  I  woidd  be  ex- 
pected to  tell  the  truth. 

"Q.  But  he  told  you  that  if  you  didn't  you 
would  be  prosecuted? 

"A.     No,  sir. 

''Q.  Have  you  ever  been  before  the  Grand 
Jury? 

"A.     No,  sir. 

''Q.  I  call  your  attention  to  the  date  of 
this  deed.    Did  you  sign  it  the  day  it  is  dated  ? 

"A.  I  don't  remember  whether  it  Avas  be- 
fore  ■ 

''Q.  (Interrupting).  Do  you  renicnibcr 
what  was  wi'itten  in  it  at  the  time  you  signed 
it? 

"A.     No,  sir,  I  never  read  it  over. 

''Q.  Did  you  go  uj)  to  Pi'itrdiard's  office 
to  acknowledge  this? 

''A.     Yes,  sir. 

''Q.     It  is  acknowledged  on  the  19th  dav  of 
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February,  lOOtt.    Was  that  the  day  you  made 
it? 

"A.     I  don't  think  the  date  is  correct. 

"Q.     When  do  you  think  it  was?  (p.  591). 

"A.  I  think  the  date  I  signed  the  deed  in 
Mr.  Pritcliard's  office  Avas  November  6tli  or 
7th,  sometliing  like  that. 

"Q.     What  makes  you  think  tliati 

"A.     It  was  the  same  day  I  filed  it. 

"Q.     What  day  did  you  file  it? 

"A.     I  proved  up  on  the  6th  of  November. 

"Q.  Have  you  looked  at  the  final  proof 
papers  ? 

•A.     No,  sir.  (p.  591). 

Q.     You  just  recollect  that? 

'A.     Yes,  sir. 

"Q.  You  say  that  Mr.  Humphrey  at  the 
tune  you  made  final  proof  paid  you  $100  in 
addition  to  what  you  had  already  been  paid? 

''A.     Yes. 

''Q.  So  that  what  you  got  for  your  perjury 
was  $100? 

^'A.     Yes,  sir.  (p.  592). 

"Q.  Now,  referlring  to  this  cross-exami- 
nation (Final  Proof  papers)  calling  your  at- 
tention to  this.  Plaintiff's  Exhibit  No.  31  T, 
marked  cross-examination,  that  is  signed  by 
you,  is  it  not  ? 

"A.     Yes,  sir. 

"Q.  One  of  the  questions  asked  is  "what 
do  you  expect  to  do  with  this  land  and  lumber 
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on  it  \Ylu'n  yon  get  title  to  it?"  And  you  an- 
swered that  "I  liaA^e  made  no  plans,  cannot  say 
at  this  time."  TFad  you  made  any  plans  at 
that  time? 

"A.     I  believe  I  had  made  some  plans. 
"Q.     And  they  are  the  ])lans  yon  have  told 
me  about? 
"A.     Yes,  sir. 

"Q.  ''Where  did  you  get  the  money  with 
which  to  pay  for  this  land  and  how  long  have 
you  had  same  in  your  actual  possession?  A. 
I  borrowed  $200  from  a  friend.  The  balance 
I  earned.  Have  had  it  six  or  seven  months." 
Was  that  also  false  and  intended  to  be  false? 
(p.  593). 
"A.     Yes,  sir. 

"Q.  And  all  of  this  false  evidence  was 
given  in  consideration  of  some  unspecified  and 
unnamed  amount  which  your  friend  Thomp- 
son had  told  you  your  friend  Humphrey  would 
give  for  false  swearing? 

"A.  I  understood  1  was  to  get  $100  or 
more."  (p.  594). 
John  E.  Hobbs  (p.  1331)  was  informed  hy 
Mr.  Harrington  that  he  could  make  $200  or  $250  by 
taking  a  timber  claim.  Hobbs  told  nai'i'ini>-tou  that  lie 
did  not  have  the  necessary  funds  to  jjay  for  the  claim. 
Harrington  assured  him  that  the  mone}^  would  be 
furnished  in  due  time.  (pp.  13:52,  1333).  Hobbs 
joined  a  party  of  six  (p.  1334)  and  went  beyond 
Idaho  City  to  view  the  land.     Downs  located     Mr. 
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Hobbs  "oA-^r  the  hill"  on  a  claim  situate  ten  miles 
from  the  land  inspected  and  on  a  tract  Hobbs  did 
not  liaA^e  opportunity  to  see.  (pp.  1036,  1037).  Hobbs 
paid  a  part  of  the  locating,  fee  and  the  remainder 
was  held  out  when  he  conveyed  the  land  and  received 
$200  or  $250  for  his  services  in  making  the  entry 
(pp.  1336,  1341,  1355).  The  day  previous  to  the  time 
set  for  making  final  proof  John  I.  Wells  said  to  the 
claimant,  "Do  you  prove  up  tomorrow?"  and  handed 
him  $405,  adding  "you  know  what  this  money  is  for'' 
and  instructed  him  to  give  the  Land  Office  Officials 
to  understand  that  the  money  was  his  own.  (p.  1339). 
Hobbs  followed  the  advice  given  him  by  Wells  in  hU 
testimony  given  on  final  proof.  Shortly  after  this, 
Wells  interrogated  him  as  to  "when  he  was  going 
to  transfer  the  claim"  (p.  1340).  Final  proof  was 
made  and  final  certificate  issued  November  10,  1903, 
and  the  deed  purports  execution  December  7,  1903. 
Hobbs  executed  the  deed  before  Mr.  Pritchard  and 
"took  what  they  gave  hun,"  between  $200  and  $230, 
the  remainder,  the  locating  fee,  being  held  out.  (p. 
1342). 

On  cross-examination  Hobbs  testified: 

Downs  gave  him  the  idea  that  he  could  sell    the 
land  if  he  took  it  up.  (p.  1344). 

Downs  arranged  the  party  to  go  up  to  the  land, 
(p.  1346). 

Downs  took  him  to  a  corner  and  told  him  that  his 
claim  was  over  the  hill.  (p.  1347). 

Had  he  not  known  that  he  could  sell  the  land  he 
would  not  have  taken  it.  (p.  1352). 
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Thomas  S.  Thompson  and  Mary  Thompson,  hus- 
band and  wife,  made  timber  land  applications.  Mr. 
'l'h(tiii])S(')ii  liad  a  family  of  nine  children,  (p.  1519). 
Mrs.  Thomjison  had  abont  $90,  the  last  remnant  of 
lier  sliarc  in  her  father's  estate.  (\>.  1488).  Thomp- 
son had  no  capital  at  all,  Avas  ill  and  nnable  to  work 
and  at  present  is  employed  as  a  street  sweeper  by 
the  city  of  Boise,  (p.  1478).  AVilliam  H.  Lewin,  one 
of  the  Marcdi  1902  Moore's  Creek  entr3Tiian  (No. 
350),  snggested  to  Mr.  Thompson  that  he  take  a  tim- 
ber clami,  and  accompanied  him  to  John  I.  Wells' 
office.  Wells  gave  him  a  letter  to  Downs  (pp.  1520- 
1521)  who  located  Thompson  and  his  wife.  When 
the  time  came  to  make  proof,  Wells  advanced  $400 
to  Mrs  .Thompson,  but  did  not  supply  Mr.  Thomp- 
son with  the  necessary  funds,  and  Thompson  aban- 
doned his  claim.  The  $400  w^as  sent  to  Mrs.  Thomp- 
son by  Dean  West,  who  has  been  referred  to  herein 
as  a  solicitor  for  Wells  and  Downs,  (p.  1487).  Two 
weeks  after  Mrs.  Thompson  submitted  final  proof, 
Kinkaid  informed  her  husband  that  he  would  buy 
her  clami.  She  sold,  through  Kinkaid,  and  the  land 
became  the  propei-ty  of  the  Barber  Lumber  Com- 
pany, (p.  1390).  Mrs.  Thom})son  testified  falsely 
before  the  land  office,  in  that  she  made  oath  that  the 
money  Avith  which  she  purchased  tlie  land  was  left 
to  her  by  her  father,  and  that  she  had  been  in  the 
possession  of  the  same  for  three  years,    (p.  5044). 

Edward  A.  Lockhart,  a  dentist,  and  Bert  Resser, 
an  attorney  at  law,  })oth  residing    at    Idaho    City, 
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thirty-six  iniles  from  Boise,  made  timber  entries. 
They  knew  Kinkaid  and  Downs,  and  that  Downs  was 
at  Kemjjner's  ranch,  twenty-two  miles  above  Idaho 
City.  Resser  told  Dr.  Lockhart  that  Kinkaid  would 
furnish  the  money  to  make  final  proof,  and  both 
knew  that  the  Barber  Lumber  Company  was  bujdng 
timber  claims.  Downs  located  them,  and  Lockhart 
executed  a  sworn  statement  and  sent  it  to  the  local 
land  office  at  Boise,  for  filing.  Some  interested  per- 
son, unknown  to  Lockhart,  j^aid  the  filing  fees,  and 
he  did  not  irdx  any  money  into  the  local  land  office 
until  he  submitted  final  proof .  When  Kinkaid  ad~ 
vanced  the  $800  with  which  Resser  and  Lockhart 
made  proof,  he  volunteered  the  information  that, 
''when  you  get  ready  to  sell  I  will  make  you  an  offer 
on  the  piece  of  property."  (p.  1842).  Final  proof 
was  made  and  final  certificate  issued  October  16, 
1903,  and  the  deed  bears  date  as  of  November  5, 1903. 
In  his  final  proof,  Lockhart  swore  that  he  had  earned 
the  money  used  by  him  by  the  exercise  of  his  profes- 
sion, and  that  he  had  had  it  in  his  possession  three 
or  four  years,  a  statement  which  he  admits,  in  his 
present  testimony,  to  have  been  untrue,  (j).  1843). 

The  cross-examination  of  Dr.  Lockhart  with  ref- 
erence to  his  self-confessed  falsehood  on  this  point 
evinces  the  characteristic  ingenuousness  of  counsel 
for  defendants,  the  transcript  showing  this  colloquy: 
' '  Q.     There  is  one  thing  here  that  is  of  no  in- 
terest to  me  at  all,  or  to  my  client,  but,  Doctor, 
I  don't  like  to  leave  this  record  the  way  it  is 
here  unless  you  want  it  that  way.    So  I  will 
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ask  you  about  this  cross-exaiiiinatioii  that  the 
officers  of  the  land  office  assumed  to  put  you 
through.  (]).  1850).  You  testified  that  you 
expected  to  pay  for  this  laud  witli  youi'  own 
money  and  did  })ay  tlic  filing  fees  with  your 
own  money. 

'*  A.  I  boi-rowcd  it.  I  (considered  it  my  own 
money  of  course. 

''Q.  I  think  so.  I  thiidv  it'  it  wasn't  you 
wouldn't  be  in  a  very  good  box  to  be  spending 
any  of  it.    That  is  what  you  meant,  did  you? 

''A.     Yes,  sir,  that  is  what  I  meant  by  it. 

''Q.  This  otlier  question  as  to  where  you 
got  this  mone}^  and  how  hnig  you  had  it.  The 
answer  is,  ''money  earned  in  business;  have 
had  same  for  three  or  four  years."  I  will  ask 
you  Doctor,  if  it  isn't  a  fact  that  you  borrowed 
this  money  upon  credit  you  had  established  b\' 
your  work,  and  credit  you  had  established  by 
accunndation  from  your  work  in  the  last  three 
or  four  years,  and  if  that  isn't  what  you  meant 
by  saying  that  .you  had  had  the  money  that 
length  of  time. 

"A.     Yes,  sir. 

"Q.  You  had  the  credit? 

"A.     Yes,  sir. 

"Q.  And  a  man  may  have  credit  based  on 
his  property  and  earning  i)ower,  and  I  assume 
that  if  he  can  go  to  the  bank  and  get  $5,000  he 
is  justified  in  saying  it  is  the  result  of  his  earn- 
ings, was  that  your  understanding  i 
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"A.     That  was  my  uiRk'i'staiidmg,  yes,  sir. 
(pp.  1850-1851). 

Edward  H.  Staj'ii  and  his  wife,  Mar}',  made  tim- 
ber land  entries.  Mr.  Starn,  who  was  a  butcher  by 
occupation,  but  unemployed  at  the  time  he  made  his 
application,  was  located  by  Patrick  Downs.  From 
the  beginning  of  his  testimony,  Starn  manifested  an 
unwillingness  to  answer  truthfully  any  question  pro- 
pounded. In  his  final  proof  (plf 's  Ex.  No.  46)  (pp. 
4950-4951)  in  answer  to  the  inquiry  as  to  whence  he 
had  procured  the  money  to  buy  the  land,  and  how 
long  he  had  had  the  same  in  his  actual  possession,  he 
swore:  "I  sold  a  ranch  two  years  ago,  and  have  ha;l 
the  money  since  that  time." 

On  examination  in  this  cause,  he  stated  that  he 
borrowed  $300  from  Benjamin  E.  Stahl  with  which 
to  make  final  proof,  but  became  evasive  when  inter- 
rogated as  to  the  source  from  which  Avas  derived  the 
money  used  by  his  wife  in  making  final  proof. 
Starn 's  hostile  attitude  toward  the  Government  and 
his  indisposition  to  testify  were  so  pronounced  that 
The  Examiner  was  prompted  to  interfere.  In  his 
testimony  (p.  802)  appears  the  following: 

"The  Examiner:     How  long  have  you  been 
in  attendance  here  as  a  witness,  Mr.  Starn'? 

"A.     I  was  here  Monday,  the  first  day. 

"The  Examiner:     Just  this  last  Monday*? 

"A.     Yes,  sir. 

"The  Examiner:     Have    you    talked    with 
anybody  since  you  w^ere  here  as  to  what  your 
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testimony  tsliould  hv  in  this  case? 

''A.     I  think  not. 

''The  Examiner:  With  any  of  the  wit- 
nesses or  anybod}''  else? 

"A.     I  think  not. 

"Mr.  Gordon:  You  say  yon  tliink  not.  Do 
you  mean  that  you  haven't? 

"A.  There  has  been  some  talk  about  it,  but 
not  about  my  testimony. 

''Q.     With  whom  have  you  talked  ? 

"A.     T  couldn't  say  about  that. 

Q.     Do  you  know  ? 

''A.     Well,  T  might  know^  and  T  mii>-ht  not. 

"(J.     Toll  us  the  best  you  know  about  it. 

''A.  The  best  I  know  I  guess  is  I  don't 
know. 

''Q.  Now,  do  you  knoAv  anybody  who  has 
talked  about  the  testimony  to  be  given  in  the 
case  by  you  or  any  other  witness? 

"A.     No,  sir. 

"Mr.  Keigwin:  Q.  But  you  know  that 
there  has  been  some  talk? 

"A.  O,  we  talked  a  little  over  it,  ])ut  I  know 
what  1  know  about  it,  and  that's  all  there  is 
to  it. 

"Mr.  Gordon:  Q.  Who  has  talked  with 
you? 

"A.     I  couldn't  say  that  anvone  has. 

"Mr.  Keigwin:  Q.  But  there  has  Ix'cn 
some  talk  ? 

"A.     O,  a  little  talk,  certainlv. 
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"Q.     And   you   liave   participated   iu   tliat 
talk? 

"A.     O,  moiT  or  less."  (pp.  802,  803). 

A'Valter  Joplin,  (p.  1238)  then  22  years  of  age,  a 
grocer's  elerk,  earning  a  salary  of  $65  per  montli, 
made  application  for  a  timber  claim  after  a  confer- 
ence Avitli  his  mother,  Sonora  A.  Joplin,  who  also 
took  a  claim.  He  did  not  know  John  I.  Wells,  Pritch- 
ard  or  Kinkaid  (p.  1239).  Patrick  H.  Downs  located 
him  and  he  paid  the  locating  fee  to  Wells,  and  Prich- 
ard  prepared  the  filing  papers  (pp.  1240-1241-12-13). 
Regarding  the  source  from  which  he  obtained  the 
money  with  which  he  purchased  the  land,  he  made 
the  statement  at  the  land  office  that  he  "worked  for 
it,  savings  for  three  or  four  years  and  borrowed  part 
from  m}^  mother,  Mrs.  S.  A.  Joplin."  (p.  5021).  On 
examination  in  this  cause,  he  testified  that  the  mone}^ 
was  his  own;  that  he  had  accumulated  $600  or  $700 
(pp.  1245-1246).  Joplin  submitted  final  proof  May 
4,  1903,  and  the  deed  was  executed  May  14,  1903. 

Andrew  F.  Joplin  (p.  1890)  was  24  years  of  age 
and  employed  by  his  mother,  Sonora,  on  her  farm,  at 
a  salary  of  $35  per  month.  His  mother  accompanied 
him  to  view  the  land  and  it  was  on  her  advice  that 
he  made  the  entry.  He  did  not  know  of  any  market 
for  the  timber,  nor  did  he  know  of  any  person  who 
would  purchase  the  timl)er  land.  Downs  located  him 
and  directed  him  to  Wells,  and  Prichard  prepared 
the  filing  papers.    As  to  the  money  used  to  make  final 
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|:i-(K»l',  fJoplin  ill  Ills  final  [)i*()(>1*  swore  that  ho 
\v(>i-k('(l  foi'  it,  and  had  had  it  ten  years 
(Pkintift's  Exhibit  No.  109,  also  p.  1901).  On  ex- 
amination in  this  canse  he  testified  that  he  had 
the  money  at  home,  and  had  been  in  the  possession 
of  it  four  or  five  years  (p.  1901).  In  a  statement  of 
the  testimony  intended  to  be  given  by  hun,  on  March 
28,  1907,  the  witness  stated  to  former  United  States 
Attorney  Ruick,  Special  Assisant  to  the  Attorney 
General  Burch  and  to  Mi'.  Oppenheim,  Mr.  Ruick 's 
stenographer,  that  John  I.  Wells  furnished  the  money 
to  make  final  proof  (pp.  1927-1933).  George  W.  But- 
ler, (p.  1877)  entrjanan,  friend  and  neighbor  of  the 
•Joplin  family,  advised  the  Joplin  boys  that  they 
would  have  to  testify  before  the  land  office  that  they 
used  their  own  money  to  make  final  proof.  In  the 
))resent  testimony  of  Andrew  F.  Joplin,  appears  the 
following: 

"il     Did  Mr.  Butler  ever  tell  you  that  it 
would  be  necessary  for  jou  to  use  your  own 
money  if  you  made  entry? 
"  A .     I  dont '  remember. 
"Q.     You  don't  remember  that  he  did? 
"A.     1  don't  remember  as  he  ever  told  me 
anything  about  it.    He  might  have  been  speak- 
ing, as  I  say,  about  the  land  there  at  home,  but 
I  don't  know  as  he  ever  told  me  what  to  do,  or 
anything  about  it.''  (p.  1918). 

"Q.  Do  you  remember  on  the  28th  of 
March,  1907,  yoii  liad  an  intcrNicw  with  Mr. 
Ruick  in  his  office,  in  which  he  asked  you  a 
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good    many    questions    about    tins    entry    of 
yours  ? 

"A.     Yes,  sir. 

"Q.  AYlio  else  was  present  besides  Mr. 
Ruielv? 

''A.  I  dont'  Ivuow  wlio  tlie  otlier  gentleman 
was. 

"Q.  Who  else  was  present  besides  Mr, 
Euick? 

"A.  ]Mr.  Johnson,  I  believe,  was  one  of 
them. 

''Q.  Mr.  Johnson  was  Assistant  United 
States  Attorney  at  that  time  ? 

"A.     Yes,  sir. 

''Q.     AYas  there  a  stenographer  present? 

''A.     I  think  there  was. 

'^Q.     Do  you  know  who  he  was? 

"A.     I  don't  know  his  name,  but  that  little 
feller  that  used  to  be  in  here. 
Q.     Mr.  Oj^penheim? 
A.     Yes,  sir. 

Q.     Do  you  know  Mr.  Oppenheim  ? 
'A.     Yes  sir,  when  I  see  him. 
Q.     He  was  the  gentleman  who  was  pres- 
ent and  acting  as  stenographer? 

''A.     Yes  sir  (p.  1923). 

''Q.  You  see  what  I  mean,  dont'  3^ou,  Mr. 
Joplin?  Have  you  given  this  subject  so  much 
attention  and  so  much  thought  in  the  last  two 
years  that  it  has  operated  to  refresh  your  mem- 
orv  or  to  make  vour  idea  more  clear  than  when 
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vdii  talked  to  the  Disli-ict  Attorney'? 

^^A.  I  know  on  the  l>ovah  ti'iak  in  these 
rooms,  I  said  a  wliolc  lot  that  Avasn't  so,  and  1 
knew  it  wasn't  so  at  the  time"  (p.l932). 

''Q.  Did  yon  have  any  reason  for  misrep- 
resenting anything  to  Mr.  Euiek? 

"A.     I  don't  knoAv  as  I  did. 

"Q.     Orto  JndgeBureh? 

"x4..  I  told  Jndge  Bnrcli  how  E  took  u[)  my 
claim  and  everything,  fnrnished  my  own 
money  and  everything. 

''Q.  Do  I  luiderstand  you  correctly,  Mr. 
Joplin,  in  saying  that  on  some  of  these  occa- 
sions you  told  the  truth  and  on  others  you 
didn't? 

"A.  I  mean  I  told  the  truth  when  I  was  on 
the  stand  before  the  Borah  trial,  and  when  I 
Avas  in  that  room  there  Mr.  Burch  asked  me 
several  (questions  and  I  answ^ered  him  wrong. 

' '  q.    Why  did  you  do  that  ? 

"A.  I  don't  know.  I  nmst  have  been  r^tr- 
tied,  or  something  that  way.  He  asked  me,  I 
know,  if  ^Ir.  Wells  had  given  me  the  money. 

''q.     What  did  you  tell  him? 

"A.     1  told  him  he  had"  (1983). 

"Q.  ]>efoi'e  you  went  before  the  grand  jury 
you  had  the  eont'erenee  with  Mi'.  Ixuiek  ? 

''A.     Yes  sir. 

"Q.     Wasthat  true  or  false? 

"A.     It  was  false. 

"Q.     All  of  it? 
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A.     Yes  sir. 

'Q.     Yon  did  tcli  him  some  truth.' 
A.     Yes,  1    might  have    told  him  a   few 
things. 

''Q.     But  most  of  it  was  false? 

"A.     Yes  sir"  (p.  1935). 

Mrs.  Sonora  A.  Joplin  took  no  risk  in  her  business 
affairs.  She  jH'eferred  a  tin  can  to  a  National  Banlv 
as  a  depository  for  her  money  (p  1234) .  Without  any 
knowledge  of  the  value  of  the  timber  land,  or  of  Avhat 
disposition  could  be  made  of  it,  and  without  know- 
ing the  agents  through  whom  the  lands  were  being 
procured,  this  cautious  business  woman  traveled  fifty 
miles  into  the  forest,  with  her  two  sons,  and  mad'' 
investments  aggregating  about  $1,400,  and  the  three 
entries  passed  into  the  hands  of  the  Barber  Lumber 
Company. 

Among  the  persons  who  made  entries  in  the 
Crooked  River  region  were  Mr.  and  Mrs.  Jacob  V. 
Nusbaum.  Mr.  Nusbaum  has  since  died,  but  Mrs. 
Nusbaum  was  summoned  as  a  witness  in  this  cause. 
After  having  been  requested  by  representatives  of 
the  Government  to  make  a  statement  of  the  testi- 
mony intended  to  be  given  by  her,  she  went  directly 
to  one  of  the  counsel  for  the  defendants  and  declared 
to  him  (p.  866)  that  they  didn't  get  anything  out  of 
me.  The  incident  is  thus  stated  on  the  record  by  Mr. 
Fraser,  one  of  the  counsellor  the  defense: 

''Yesterday    one    of   these    special    agents 
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came  down  and  walked  into  tlie  couvt  room  and 
took  Mrs.  Niisl)aimi  out.     Slie  didn't  want  to 
go,  but  said  she  had  to  go  up  stairs.    She  wont 
u])  there  with  him;  and  when  she  came  back 
she  said,  'He  didn't  get  anything  out  of  me'  " 
(p.  866). 
Inasmuch  as  Mrs.  Nusbaum's   testimon}^    on    its 
face,  indicates  no  irregularity  in  her  entry,  at  least 
no  conscious  wrong  doing,  it  is  natural  to  inquire, 
why  should  Mrs.  Nusbavmi  object  to  making  a  state- 
ment to  the  Government  Attorney  ,and,  why  should 
^Irs.  Xusbaum  hasten  to  assure  counsel  for  ihe  de- 
fense that  nothing  had  been  gotten  out  of  her,  and, 
what  was  there  to  be  gotten   from  Mrs.    Nnsl)auin 
wln'eli  she  did  not  give  in  her  testimony? 

THE  TAYLOR  INCIDENT. 

Tlie  testimony  of  William  11.  Taylor  (pp.  3968  et 
seq. )  is  nuich  relied  u])on  by  the  defendants  to  estab- 
hsh  their  intention  in  1902  to  use  scrip  in  the  Croolxcd 
River  townshi]js,  and  the  fact  that  they  were,  iiistead, 
obHged  to  buy  tlie  lands  from  entrymen  who  luid  an- 
ticipated the  Barber  Comj^any  in  that  district. 

Taylor  was  employed,  in  Octol)er  of  1902,  by  ^^renn- 
enljerg,  to  cruise  the  four  townships  drained  hy 
Crooked  River,  with  a  view,  as  Taylor  was  told,  to 
the  location  of  scri])  u]ton  some  of  the  limbe'  lan('' 
known  to  l)e  there. 

How  much  scrip  Stennenbei'g  had  or  exi)ected  to 
have  was  not  stated;  but  the  im])ression  given  to  Tav- 
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lor  was  that  the  purpose  was  to  scrip  all  the  lai.d  tl'at 
was  worth  scripping  (p.  8977). 

Although  Barber  and  Moon  from  some  source 
learned  that  in  the  Crooked  Eiver  region  there  was 
desirable  timber  at  least  as  early  as  May,  1902,  supra, 
Barber  had  in  September  been  informed  by  Steunen- 
berg  also  that  the  land  on  Crooked  Eiver  was  desir- 
able, and  had  then  directed  Steunenberg  to  have  the 
townships  cruised  (p.  4502).  Steunenberg,  for  some 
reason,  delayed  this  undertaking  for  a  month  or  moi'e. 
and  Taylor  was  not  employed  until  the  11th  of  0(  to- 
ber  (p.  4504). 

Through  Grovernor  Steunenberg 's  brocher,  Taylor 
procured  from  the  local  land  office  plats  of  the  four 
Crooked  River  townships,  with  which  he  proceeded 
to  the  lands  and  began  to  cruise.  These  plats  sho^^  ed 
but  one  entry  in  all  those  tow^nships  (pp.  3969-3979). 
Very  shortly,  how^ever,  Taylor  learned  from  persons 
resident  in  the  region  that  numerous  applications  un  • 
der  the  timber  land  act  had  been  filed  for  lands  in 
these  townships,  a  fact  not  disclosed  by  his  plats.  On 
account  of  this  discovery  that  the  plats  were  imtrusl- 
worthy,  Taylor  felt  constrained  to  return  to  his  home 
at  Payette,  a  town  near  Caldwell,  where  Steunenberg 
lived,  and  afterwards  he  reported  to  Steunenberg  the 
facts  just  stated  (pp.  3969-3970). 

According  to  Taylor,  it  Avas  explained  to  him  at  the 
land  office  that  the  plats  furnished  him  were  incor- 
rect for  the  reason  that  applications  for  timber  lands 
w^ere  first  entered  in  the  tract  books  and  were  not 
noted  ux3on  the  plats  for  some  time  afterwards  or 
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until  the  entries  were  perfected,  and  that  the  nota- 
tion upon  the  plats  had,  in  Octol^er,  1902,  been  suf- 
fered to  fall  into  arrears  (p.  3790). 

Mr.  Garrett,  who  was  at  the  time  in  question  the 
receiver  at  the  local  land  office,  testifies  that  the 
practice  of  the  office  was  directly  the  reverse  of  that 
stated  by  Taylor,  the  application  for  timber  and  stone 
entry  or  homestead  entr}^  or  scrip  filing  of  any  kind 
was  entered  first  upon  the  plats  at  the  time  the  appli- 
cation was  made  or  filing  tendered  and  the  notations 
subsequently  made  on  the  Register  and  tract-books. 
The  plats  at  all  times  showed  the  status  of  the  lands ; 
'^and  they  were  always  kept  right  np  to  date,  in  some 
instances  the  entries  would  not  be  transferred  to  the 
tract-books  for  some  little  time.  The  segregations 
were  always  noted  however  immediately  on  the 
plats,"  and  while  there  might  have  been  an  occasional 
clerical  omission  to  enter  an  application  ,he  had  never 
known  of  any,  and  there  was  certainly  no  time  when 
notations  generally  were  in  arrears  or  the  plats  ma- 
terially incomplete,  "there  wouldn't  he  a  general 
oversight  of  this  kind."  (pp.  2965-2966-2967). 

On  the  first  of  October,  1902,  when  Taylor  went 
into  the  Crooked  River  region,  63  applications  were  of 
record  in  the  four*  townshi])s.  In  the  first  seventeen 
days  of  October,  16  additional  claims  were  filed.  For 
six  weeks  the  making  of  timber  land  entries  had  been 
a  subject  of  general  talk  in  Boise  and  had  caused 
much  excitement  in  that  town,  as  a])])ears  from  the 
testimony  of  certain  ladies  quoted  supra  in  connec- 
tion with  the  narrative  touching  Crooked  River. 
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Assuming  that  the  plats  furnished  Taylor  Avere  in- 
complete and  that  he  knew  nothing  of  the  rusli  to 
Crooked  River,  it  does  not  follow,  and  can  not  be  be- 
lieved, that  Steunenberg  and  Kinkaid,  Avhose  faithful 
alliance  is  beyond  question,  had  been  utterh^  blind  to 
all  that  was  going  on  so  publicly.  There  may  hav(^ 
been  reasons  for  sending  Taylor  upon  an  exploring 
expedition  and  for  omitting  to  tell  him  all  that  his 
emjDloyers  knew;  but  it  is  safe  to  say  that  Steunen- 
berg  was  aware  of  what  every  one  in  Boise  knew,  that 
about  80  well  known  residents  of  that  city  had  tiled 
claims  for  timber  lands  in  the  Crooked  River  town- 
shii^s. 

Although  Taylor  cruised  on  Crooked  River  for 
only  ten  or  fourteen ^days  (p.  3969)  and  returned  to 
Boise  as  early  at  least  as  the  end  of  October,  1902,  it 
seems  that  he  did  not  report  to  Steunenberg  the  facts 
which  he  had  discovered  until  the  5th  of  December, 
1902  (p.  4504).  At  any  rate,  the  document  produced 
as  Taylor's  report  bears  that  date,  and  its  contents 
and  wording  "kre  so  framed  as  to  give  the  impression 
that  it  is  the  first  communication  passing  between  the 
parties  on  the  subject. 

After  the  lapse,  then  of  at  least  five  weeks,  Taylor 
informs  Steunenberg  that  the  Crooked  River  land 
had  been  so  largely  appropriated  that  'Hhere  was 
really  no  desirable  timber  left  on  surveyed  land,"  and 
he  concludes: 

''Now,  I  believe  that  you  will  be  very  much 
disa2>pointed  at  the  turn  matters  have  taken, 
as  you  would  have  been  able  to  secure  a  very 
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valuable  tract  of  timber  had  the  land  been  sub- 
ject to  entry,  as  we  had  every  reascni  to  be- 
lieve, as  the  plats  are  supposed  to  be  the  final 
record"  (p.  4506). 
At  the  date  of  this  report  the  area  approj^riated  in 
the  Crooked  River  District  was  12,640  acres.     The 
area  of  the  four   townshii)s  was   more  than   92,000 
acres,  most  or  all  of  which  seems  to  have  borne  tim- 
ber; no  entries  were  made  on  Crooked  River  between 
October  17,  1902,  and  February  12,  1903,  when  two 
entries  were  made,  then  none  until  April  22,  1903, 
when  two  more  were  made.     Beginning  with  Ma}^ 
29th,  1903,  a  new^  series  of  entries  was  made,  thus  ap- 
propriating a])out  4000  acres  l^efore  August  15,  of 
that  year;  and  since  that  month,  not  less  than  2500 
additional  acres  have  been  taken,  in  these  townships, 
under  the  timber  land  act. 

Unless,  therefore,  Ta^dor  was  flagrantly  incompe- 
tent or  had  instructions  to  prepare  this  report  Avith 
a  vicAv  to  some  ulterior  use,  he  must  have  found  a 
very  considerable  body  of  vacant  land  in  the  town- 
shi})  cruised,  and  certainly  a  larger  area  than  the 
Barber  Company  had  scrip  to  cover.  At  all  events, 
the  Bai'l)er  Company  ultimately  found  it  profitable 
to  take  not  only  tlie  lands  then  ah'eady  entered  but 
several  thousand  aci-es  additional  wiiicli  was  ac- 
quired by  entrymen  in  tlie  ensuing  spring  and  sum- 
mer. 

Steunenl)ei'g  lived  at  Caldwell,  Idaho,  and  Taylor 
at  Payette,  Idaho. 

Steunenberg  received  Taylor's  repoi't  on  Decem- 
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ber  5, 1902->>  Taylor  having  waited  full}^  five  weeks  be- 
fore he  felt  able  to  break  to  his  employer  the  bad 
news  that  Steunenberg's  hopes  concerning  Crooked 
River  Avere  blasted.  The  letter  is  dated  at  Steunen- 
berg's honse  at  Caldwell  and  the  correspondence 
shows  that  Stennenberg  was  there  on  that  day,  and 
on  that  day  gave  Tajdor  a  check  for  $7  for  advance 
expenses  to  Crooked  River  (5222).  Stennenberg 
himself  seems  to  have  been  so  much  overcome  by 
this  disastrous  intelligence  that  he  was  unable,  for 
more  than  two  weeks,  to  recover  his  faculties  suffi- 
ciently to  apprise  Barber  and  Moon  that  the  coveted 
prize  was  lost,  lost  so  far,  at  any  rate,  as  the  use  of 
scrip  was  concerned. 

Not  until  the  21st  of  December,  16  days  after  the 
receipt  of  Taylor's  fatal  report,  did  Stennenberg 
arouse  himself  from  his  torpor  and  take  steps  to  ac- 
quaint his  principals  ivith  the  unhappy  situation. 
Even  then  he  could  not  bring  himself  to  write  or 
telegraph  the  facts  discovered  by  Taylor.  Instead 
he  telegraphed  from  Spokane;  Dec.  21,  1902. 

''Start  tonight.  Have  important  informa- 
tion concerning  North  Fork"  (p.  4511). 
No  reason  is  offered  to  explain  why  the  "impor- 
tant information"  which  Taylor  must  have  obtained 
shortly  after  the  middle  of  October  should  have  been 
so  delayed  that  it  was  not  reported  at  Eau  Claire 
until  Christmas,  or  wh}^  Taylor's  report  and  the 
other  facts  intended  to  be  communicated  were  not 
sent  by  mail  a  month  or  two  before  Stennenberg 
found  it  necessary  to  go  in  person  to  AVisconsin  (p. 
4509). 
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Arriving  at  Eau  Claire  Steunenberg  stated  what 
Taylor  liad  discovered,  and  added,  as  a  discovery  of 
Ids  own,  tliat  Jolni  Kiiil^aid  had  seeured  options  to 
purchase  all  the  tracts  covered  by  then  subsisting 
elauns.  He  had  also  negotiated  with  Kinkaid  an 
agreement  in  ^drtne  of  wldcli  the  Barber  Company 
might  acquire  title  to  these  hinds  through  Kinkaid 
at  $1,000  a  (juarter  section,  or  possibly  a  little  less 
(p.  4509). 

It  Avas,  so  it  is  said,  in  consequence  of  these  facts 
that  the  Barber  Company  was  driven  to  buy  the 
Crooked  River  lands  of  the  entryman,  instead  of 
scripping  them. 

Steunenberg,  with  Ta^dor's  report,  left  Spokane 
on  the  night  of  December  21,  1902  (p.  4511),  and  ar- 
rived at  Eau  Claire  on  the  24th  or  25th,  with  the  in- 
formation above  stated  as  to  Kinkaid 's  combination 
of  the  claims  then  of  record.  On  tlie  26th  of  Decem- 
ber, Barber  wrote  the  two  letters  hereinbefore 
quoted  in  connection  with  the  account  of  the  Crooked 
River  appropriation,  one  to  Senator  Quarles  and  the 
other  to  ]\Ir.  Carson.  The  letter  to  Quarles  is  an  in- 
(|uii'y  with  res])ect  to  a  possible  repeal  of  the  timber 
laud  law.  In  that  to  Carson  the  writer  expressed 
iiiucli  solicitude  concerning  the  Quarles  ))ill  and  ]>ro- 
poses,  in  view  of  the  danger  that  the  timber  land  act 
may  be  repealed,  to  'Mniy  a  little  scrip  if  we  can  finrl 
it  at  a  reasonable  price"  (pp.  4718-4715).  He  men- 
tions also  the  fact  that  Steunenberg  is  at  Eau  Claire, 
quotes  what  Steunenberg  says  about  divers  matters, 
but  does  not  state  that  the  Comi)any's  plans  in  the 
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Crooked  Biver  region  have  been  forestalled  b}^  in- 
dividual entrymen,  nor  does  he  mention  the  Kinkaid 
combination.  The  letter  is  mutilated  at  those  points 
at  which  what  Steunenberg  reported  seems  to  have 
been  set  out.  The  effect  of  Steunenberg 's  intelli- 
gence is,  however,  thus  stated : 

"He  says    there  is    no  stir  or    excitement 
around  Boise  and  that  he  will  have  no  diffi- 
culty in  getting  all  we  want  on  his  return" 
(pp.4714-4713). 
In  January,  1903,  Steunenberg,  having  returned  to 
Idaho,  again  sent  for  Taylor  and  requested  him  to 
make  a  second  trip  to  the  Crooked  River  townshiiDS. 
TsivloT  demurred  on  the  ground  that  the  season  made 
accurate  cruising  impossible;  but  Steunenberg  said 
he  would  be  satisfied  if  Taylor  would  examine  a  few 
torty  acre  tracts  taken  at  random,  and  so  obtain  an 
estimate  of  the  w^hole  amount  of  timber  based  upon 
the  average  of  the  pieces  examined,  (pp.  3980-3981). 
Downs  went  with  Taylor  to  Crooked  River  on  this 
second  trip,  having  been  secured  for  that  purpose  by 
Steunenberg.    Upon  their  return  to  Boise,  the  last 
of  January  or  1st  of  February,  they  gave  their  esti- 
mates to  Barber  who  was  at  Boise  with  Carson  and 
Lockwood   (pp.  3981-3982-3983).     Steunenberg  ex- 
plained the  necessity  of  cruising  in  midwinter  by 
saying  that  his  company  had  an  option,  which  would 
expire  in  March,  upon  a  millsite,  and  "that  they 
wanted  to  know  whether  they  could  purchase  a  suf- 
ficient amount  of  land  to  justify  them  in  putting  up 
a  mill,  before  the  option  would  run  out  on  this  mill- 
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site  they  had,  and  if  tliey  could,  tliey  ex^xM-tcd  lo 
close  the  deal  here  for  the  niillsite,  and  if  they 
coukhrt,  of  course  they  expected  to  let  the  option 
runout"  (p.  3986). 

Accordingly,  Taylor  went  again  to  the  Crooked 
River  lands,  starting  on  January  21st,  190?)  (p.  4520), 
and  accompanied  by  Patrick  Downs  whom  also 
Steunenberg  had  employed.  The  two  examined  a 
few  fort}^  acre  tracts,  "probably  as  many  as  ten,"  as 
Taylor  remembers  it  (p.  3987)  and  returned  to  Boise. 
Here  they  found  Mr.  Barber  and  Iavo  other  gentle- 
men with. Steunenberg,  awaiting  their  estimates  (pp. 
3981-3982). 

If  Taylor's  second  expedition  was  intended  to  in- 
form the  Barber  Companj''  Avhether  they  could  af- 
ford to  ])uy  the  tracts  entered  by  individuals  in  the 
preceding  autumn,  it  was,  to  say  the  least,  ill  calcu- 
lated for  that  pnrpose.  A  hasty  survey  of  400  acres 
would  afford  bnt  j^oor  guidance  in  the  purchase  of 
12,000  acres;  and  Ta^dor  could  hardly  have  learned 
more  by  cruising  that  area  in  the  snow  than  Downs 
in  the  preceding  fall  had  learned,  when  locating  the 
entrymen  on  the  same  lands  in  good  weather,  and 
had  alread}^  reported  to  the  Barber  Company. 

The  real  reason  for  sending  Downs  and  Taylor  to 
the  Crooked  Kiver  lands  in  January,  19P3,  evidently 
was  a  desire  to  learn  to  what  extent  further  ac(|uisi- 
tion  in  that  region  was  likely  to  be  adxantageous. 
This  appears,  not  only  from  Taylor's  statement,  above 
<luoted,  about  the  o])tion  on  a  millsite,  but  even  more 
clearly  from  contemporaneous  correspondence  pass- 
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ing  ht'twe^n  8teimeuberg  and  Barber  and  put  iu  evi- 
dence })}'  the  defendants. 

In  Mr.  Barber's  letter  of  December  26,  1902,  to 
Mr.  Carson  (supra;  ]>.  471:3),  the  writer,  after  sug- 
gesting the  purchase  of  a  little  scrip,  and  the  holding 
of  the  6000  acres  of  scrij)  ])ought  in  the  preceding 
August,  "awaiting  further  developments  at  Wash- 
ington," proceeds  (p.  4715) : 

"T  have  given  8teunenberg  instructions  to 
hold  up  all  matters  in  the  Basin  at  present  and 
devote  his  entire  tune  and  energy  to  securing 
what  timber  there  may  be  tributary  to  the 
North  Fork  along  the  lines  herein  set  forth. 

"If  these  reports  are  anywhere  near  true, 
and  we  can  secure  one  hundred  and  fifty  mil- 
lions on  the  North  Fork  now  filed  upon  at  less 
than  60  cents  per  thousand,  w^th  the  prospect 
of  a  hundred  and  fifty  more,  together  with  the 
mill  site  on  the  riA'er,  we  will  ])e  pretty  well 
fixed  after  all"  (pp.  4715-4716). 
This  assumes  as  assured  the  acquisition  of  150,- 
000,000  feet,  "now  filed  upon."    Downs  had  reported 
an  estimate  of  12,000  feet  to  the  acre  in  the  Crooked 
River  region:  and  150,000,000  w^ould  require  12,500 
acres,  the  fact  being  that  the  79  entries  initiated  in 
the  fall  of  1902  involved  12,640  acres.    The  proposi- 
tion was  to  secure  an  equal  acreage  in  addition  if  it 
eould  be  found  in  the  four  tow^nships,  and  to  this  end 
Steunenberg  was  instructed  "to  devote  his  entire 
time  and  energy."    The  only  question  was,  wiiether 
the  requisite  area  could  be  found  in  that  direction, 
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and  tlic  niidwintor  I'ccoimoissaiK'C  of  Taylor  and 
Downs  was  to  solve  this  doubt  and  to  detcrniino  fu- 
ture operations,  not  to  throw  light  upon  the  purchase 
of  the  lands  already  entered  and  already  bargained 
for. 

Letters  passing  between  Barber  and  Steunenberg 
under  dates  of  January  2,  1903  (p.  4511),  January  6, 
1903  (p.  4515),  January  20,  1903  (p.  4519),  January 
21,  1903  (p.  4520),  and  others  written  about  the  same 
time,  show  more  concern  about  the  availability  of 
the  streams  for  driving,  the  securing  of  the  mill  site 
and  certain  franchises,  and  other  matters  relating 
to  tlie  practical  aspects  of  lumbering,  than  a])out  the 
purchase  of  lands. 

At  all  events,  no  sevip  was  lo(;ated  in  the  Crooked 
River  townships  after  the  snowshoe  exploration  of 
Downs  and  Taylor,  nor  does  it  appear  that  any  scrip 
was  bought  at  or  about  that  time  or  for  that  pur- 
pose, or  that  the  scrip  they  already  had  was  laid. 
The  filing  of  ajjplications  for  lands  in  those  town- 
ships was  resumed  in  April  of  1903,  and  the  25  tracts 
entered  between  then  and  August  15,  1903,  as  well 
as  those  appropriated  in  the  preceding  autumn,  de- 
volved to  the  Barber  Lumber  Company  in  due  course 
and  through  just  the  same  agencies  which  had  been 
employed  to  secure  the  Basin  lands. 

Among  those  who,  in  and  after  April  of  1903,  ap- 
propriated timber  lands  in  the  neighl)orh()od  of 
Crooked  lii\('i-  were  Dr.  Edward  A.  Lockhart,  Ben- 
jamin K.  Allen,  John  E.  Ilobbs  and  G.  D.  Hoseley. 
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Mr.  Hoseley  was  an  employee  of  the  Barber  Lumber 
Company,  of  whom  mention  is  made  elsewhere  in 
this  brief.  The  testimony  of  the  others  just  named 
is  abstracted,  supra.  Dr.  Lockhart  will  be  remem- 
bered as  the  innocent  dentist  who  believed  that  his 
credit  in  the  community  was  the  equivalent  of  $400 
in  actual  cash,  and  therefore  told  the  land  officers 
that  the  money  which  he  had  borrowed  a  day  or  two 
before  had  been  in  his  possession  for  several  years. 
Hobbs  was  so  little  concerned  about  the  value  and 
marketability  of  the  tract  which  he  was  to  buy  that 
he  didn't  take  the  trouble  to  go  and  look  at  it.  Allen 
had  a  distinct  understanding  that  he  was  proceeding 
under  an  agreement  to  sell  the  land.  All  the  appli- 
cants filing  during  this  period  swore  that  they  knew 
of  no  market  for  timber  land,  and  most  of  them  were, 
if  not  actually  impecunious,  not  of  the  class  of  x3eo- 
ple  likely,  upon  their  own  initiative,  to  make  invest- 
ments in  a  distant  wilderness. 

THE  CASE  OF  CROOKED  EIVER. 

The  defendant's  evidence  relating  to  the  Crooked 
River  entries  is  especialh^  worthy  of  consideration 
in  estimating  the  value  of  the  defense  as  a  whole; 
and  this  for  two  reasons. 

In  the  first  place,  it  is  in  reference  to  the  case  of 
Crooked  River  that  the  defendants  make  the  most 
distinct  statement  of  their  intention  to  use  scrip,  and 
to  go  to  most  pains  to  account  for  their  failure  to  do 
so.  And,  secondly,  it  happens  that  the  elaborate  ex- 
planation offered  on  this  point  is  demonstrably  un- 
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sound,  and  it  is  (dear  tliat  tlic  entries  were  i)i-()cured 
and  made  in  the  interest  of  the  Barl)er  C'onipany. 

liarhei'  and  Moon,  as  appears  from  tludr  testi- 
mony, had  conceived  the  pnrpose  of  acquiring  th(; 
Crooked  l^iver  Lands  at  least  as  early  as  May,  1902, 
and  liad  ,i;i\en  instructions  to  have  them  cruised 
(-I899-440 1-4465),  and  Downs  had  cruised  this  tim- 
her  innnediately  after  the  giving  of  these  instruc- 
tions, ^•iz.,  in  June,  1902  (  ),  and  on  June  16, 
1902,  ^vas  paid  $43.50  by  Palmer  (p.  5240).  Steun- 
enberg  also  had  agreed  that  the  region  was  desirable. 
The  tirst  entries  in  Crooked  River  were  made  i^ug. 
27.  1902.  At  about  the  same  time.  Barber  and  Car- 
son and  Afoon  (4815)  arrived  at  Boise  and  Barber 
was  driven  through  the  timber  under  the  guidance  of 
Patri(d%:  Downs,  whom  Steunenberg  had.  employed  for 
that  purj)ose.  (  ).  So  much  is  shown  by  the 
(k'fendants  themselves  with  reference  to  their  in- 
tention to  ai)propriate  the  timber  in  this  district. 

Downs  liad  reported  to  Wells  that  the  Crooked 
i^iver  timber  Avas  good  for  100  entries  (  ). 

If  Steunenberg  did  not  originally  promise  the 
Crooked  Ki^'ci-  Lands,  it  is  evident  that  all  parties 
liad  deternnned  to  ac(|uire  them  by  this  time.  The 
total  area  a<'tually  entered  in  tlie  Basin,  as  that  term 
is  emph)yed  by  the  defendants,  did  not  exceed  18,400 
acres  and  according  to  Downs  and  Wells  that  was  all 
Ihe  (U'sirabk'  tind)er  in  tlie  Basin  (  ).    Tliis  left 

at  least  6,600  acres  to  be  found  under  the  original 
conti'act  beyond  tlie  linnts  of  Boise  Basin  as  now 
sought  to  be  restricted. 
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Topogra])lii('ally.  tlu'  Croooked  Kiver  townships 
arc  as  mucli  a  })art  of  the  Boise  Basin  as  are  the 
townships  west  of  that  stream,  all  of  them  being 
drained  by  the  Boise  River  and  its  tributaries.  When, 
therefore,  the  contract  of  March,  1902,  speaks  of  the 
Boise  Basin,  there  is  no  reason  to  suppose  that  the 
region  contemplated  was  that  fraction  of  the  Boise 
Basin  to  which  the  defendants,  for  the  sake  of  a  con- 
venient distinction  with  reference  to  their  own  af- 
fairs, have  since  limited  the  term. 

If,  Mr.  Barber  did  not  understand  from  Steunen- 
berg  that  their  operations  were  to  extend  to  the 
Crooked  River  region,  it  is  impossible  to  see  where 
he  expected  to  find  the  400,000,000  to  800,000,000  feet 
upon  which  he  reckoned  in  his  letter  to  Carson  writ- 
ten on  the  day  the  Steunenberg  contract  was  signed 
at  Eau  Claire.  The  lower  of  these  two  estimates 
called  for  250  quarter-sections,  which  was  more  than 
twice  the  number  actually  found  in  the  Basin  proper. 
In  March,  1903,  Barber  advises  Steunenberg  that  at 
least  600,000,000  feet  must  be  secured,  which  re- 
quired 375  entries,  or  more  than  were  to  be  found  iu 
the  Basin  and  in  the  Crooked  River  townships  com- 
bined. 

If  Mr.  Barber  did  not  know,  in  March  of  1902,  that 
the  Crooked  River  lands  were  desirable,  it  is  difficult 
to  believe  that  he  was  not  fully  informed  on  the  sub- 
ject when  he  drove  out  with  Downs  in  the  following 
September.  Downs  had  been  cruising  the  region 
since  the  pre\ious  spring,  had  estimated  that  tlie 
lands  carried  314,000,000  feet  in  sight,  and  that  the 
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timber  was  ])ettoi'  tliaii  that  in  the  Basin  (]){).  4521- 
4523-4715).  Indeed,  Downs  was  at  tliat  very  time 
actnally  engaged  in  hx-ating  entr^aiien  on  Crooked 
!ii\er,  having  made  11  locations  in  Angnst,  before 
Harber  and  Moon  arrived  at  Boise,  and  five  more 
being  made  in  th(^  first  week  of  September  ,and  63 
others  folloAving  in  the  next  six  weeks. 

It  is  im]jossible  to  suppose  that  Barber  and  Moon, 
in  the  three  or  four  days  of  close  association  with 
Downs,  did  not  ask  what  he  knew  of  the  Crooked 
Kiver  lands,  or  that  Downs  failed  to  communicate  the 
information  then  in  his  possession. 

But,  it  is  urged  the  defendants  could  not,  at  that 
dat(^  lunc  determined  to  acquire  the  Crooked  River 
lands,  because  they  had  no  estimates.  This  want  of 
estimates  is  assigned  as  the  reason  for  not  locating 
tlicn  tlie  6,000  acres  of  scrip  which  they  had  bought 
in  August;  and  the  need  of  cruisers'  reports  is  given 
as  the  reason  for  the  delay  which  allowed  the  entry- 
men  to  anticipate  the  Barber  Company's  scri])ping 
of  the  lands. 

The  fact  is  shown  by  defendants'  testimony  that, 
as  early  at  least  as  the  first  week  of  Septembei-,  they 
liad  Steunenberg's  assurance  that  the  lands  were  de- 
sirable (  ) ;  they  had  for  some  weeks,  or  could 
liax'c  had.  Downs'  estimates,  wliidi  lie  had  made  in 
June.  Downs  ajjpeai's  to  lia\-e  been  as  competent  a 
cruiser  as  any  in  the  conij)any's  enq.^oy;  and,  if  Bar- 
l)er  and  ^loon  now  say  that  they  did  not  think  him 
trustworthy,  their  actions  at  that  time  belie  the  asser- 
tion, and  at  least  100  cutrymcn  and  the  parties  wdio 
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recc'ivetl  the  transfer  of  their  entries,  were  satisfied 
with  Downs'  estimates,  he  having  located  fully  that 
number  upon  his  own  estimates  in  this  very  region. 

The  further  fact  is  that  the  Barber  Company  did 
actually  take  over  the  lands  upon  these  very  esti- 
mates of  Downs,  and  without  any  other  estimates. 
The  attempted  cruise  of  Taylor,  undertaken  in  Oc- 
tober, proved  abortive,  as  defendants  themselves 
show  it  ,and  he  brought  back  absolutely  no  informa- 
tion, which  was  not  common  talk  in  Boise  before  he 
started.  The  midwinter  excursion  of  Taylor  and 
Downs,  if  it  can  be  supposed  to  have  been  intended  as 
a  cruise,  was  utterly  useless  for  anything  in  the  way 
of  estimates.  The  men  traveled  on  snow-shoes;  the 
snow  was  deep  and  soft,  making  progress  difficult; 
and  there  is  mention  of  their  sleeping  in  the  snow 
(p.  4525).  Only  ten  forty-acre  tracts  were  ex- 
amined. Considering  that  Downs  had  gone  over  at 
least  12,000  acres  in  making  his  locations,  in  the  pre- 
ceding autumn,  and  over  as  much  larger  area  in  sum- 
mer before,  this  survey  of  400  acres  could  not  have 
added  very  materially  to  what  he  had  told  Barber 
and  Moon  in  the  previous  September. 

THE  TAYLOR  REPORT. 

The  first  excursion  of  Taylor,  that  taken  in  Oc- 
tober of  1902  seems,  in  the  light  of  these  considera- 
tions ,quite  unnecessary.  If  Steunenberg  wanted  es- 
timates of  the  Crooked  River  tunber,  he  could  have 
gotten  these  of  Downs,  who  had  cruised  the  country 
for  six  months,  who  was  at  the  time  daily  employed 
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ill  ])la('iiig  people  on  the  lands  and  whose  enthnates 
were  those  actually  acted  upon.  If  Steuneuberg 
really  intended  the  lands  to  be  cruised  with  a  view  to 
making  selections,  it  is  im230ssible  to  believe  that  he 
could  not  and  would  not  have  secured  correct  plats. 
Taylor's  testimon^y,  to  the  effect  that  the  plats  fur- 
nished liiin  were  incompletely  posted,  is  but  a  state- 
ment of  what  somebod}?",  unconnected  with  the  land 
office,  told  him.  Taylor  himself  did  not  know  what 
was  the  practice  of  the  office  or  what  was  the  real 
reason  for  giving  him  imi^erfect  plats.  Garrett,  who 
was  at  the  time,  the  receiver  of  the  office  shows  thac 
the  practice  of  the  office  was  directly  the  reverse  of 
that  represented  by  interested  informants  to  Taylor, 
and  that  it  was  mipossible  for  the  plats  to  be  ma- 
terially inaccurate;  and  Garrett  is  an  entirely  disin- 
terested witness  ,as  to  whose  knowledge  and  veracity 
there  can  be  no  (juestion.  The  whole  Taylor  affair 
seems  to  have  been  carried  through  for  the  sake  of 
creating  an  effect  aside  from  that  expressed;  and 
Taylor  seems  to  have  been  used,  perhaps  without  his 
own  knowledge,  for  a  purpose  ulterior  to  the  ostensi- 
ble object  of  his  emplo^anent. 

This  impression  is  strengthened  by  the  remarkable 
series  of  delays  which  Avere  allowed  to  intervene  in 
the  course  of  Taylor's  operations.  Barber,  in  the  first 
week  of  September,  if  not  in  the  preceding  May,  di- 
rected Steunenberg  to  have  the  Crooked  l\iver  lands 
cruised.  At  that  time  the  rush  to  take  timber  liad 
started  from  Boise,  where  Barber,  Moon  and  Steuii- 
enberg  had  their  headcjuarters,  and  from  a  dozen  to 
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16  applications  Avere  filed  within  the  following  fort- 
night  and  while  Barber,  Moon  and  Steunenberg  were 
in  Idaho.  This  latter  deterimnation  to  cruise  the 
Crooked  River  district  was  reached  directly  after  Mr. 
Barber  had  spent  three  days  in  a  carriage  with 
Downs,  and  Downs  had  been  for  a  week  or  so  before, 
and  continued  for  six  weeks  after  to  be,  actively  en- 
gaged in  locating  applicants  upon  the  very  lands 
which  it  was  in  Barber's  mind  to  acquire. 

During  this  period  everybody  in  Boise,  if  the  ladies 
are  to  be  credited  who  are  quoted  heretofore  was 
much  excited  concerning  the  Crooked  River  tmiber 
claims;  and  Mr.  Anderson,  wlio  is  also  quoted  herein, 
indicates  that  almost  everybody  was  talking  about 
them.  Mr.  Baj^house,  who  made  the  pilgrunage  to 
Kempner's  Ranch  on  September  21st,  22nd  or  23rd, 
1902,  or  through  the  three  days,  says : 

"The  road  was  lined  with  people  going  up 
there  and  coming  back  while  I  was  on  the  road, 
and  I  don't  remember  how  long  I  stayed  there; 
I  think  it  was  three  days.    It  took  a  day  to 
drive  up  and  back,  and  there  wasn't  a  day  thar 
I  was  up  there  but  what  maybe  three  rigs,  two 
or  three  or  four  or  more,  came  up  there. 
"Q.     It  was  a  sort  of  a  fad"? 
"A.     Yes,  sir"  (pp.  905,  906,  907). 
In  this  state  of  x^opular  excitement  and  public 
notoriety,  the  lands  which  Steunenberg  intended  to 
scrip  being  appropriated  at  the  rate  of  200  acres  a 
iay,  and  that  fact  being  known  to  the  whole  city,  he 
waited  more  than  a  month  before  he  employed  Tajdor 


183 

to  estimate  them.  This  emplo\Tiient  of  Taylor  was 
made  on  Octohcr  1 1th;  and  Taylor  was  sent  into  the 
woods  with  })lats,  proeiired  by  Stennenberg,  which 
failed  to  show  any  of  the  70  or  75  applications  then  of 
record.  Tayloi'  stay(Ml  on  the  cruise  less  than  two 
weeks,  discovered  that  the  lands  which  Stennenberg 
intended  to  obtain  had  been  already  taken,  returned 
to  his  home  at  Payette  without  reporting  to  Stennen- 
berg and  kept  the  discovery  to  himself  for  five  weeks 
or  more. 

While  Taylor  was  in  the  woods,  on  October  17th, 
the  ap23lications  abruptly  ceased,  the  rush  died  sud- 
denh^,  and  tlie  sylvan  quiet  of  Crooked  River  re- 
mained undisturbed  for  six  months.  Six  weeks  after 
this  cessation  of  activity,  that  is  to  say,  on  December 
5,  1901,  Taylor  went  from  his  home  at  Payette  to 
Caldwell,  wdiere  Stennenberg  lived. 

On  that  day,  being  in  the  town  of  Stennenberg 's 
residence,  Taylor  bethought  himself  to  make  a  report 
of  his  cruise,  a  matter  which  he  had  neglected  since 
the  end  of  October.  He  did  not,  as  a  less  careful  man, 
or  one  less  laboriously  disposed,  might  haA^e  done,  call 
u^jou  Stennenberg  at  the  latter 's  home  or  place  of 
business,  tho  the  correspondence  shows  Stennen- 
berg Avas  at  home,  and  relate  in  person  and  by 
oral  statement  what  he  had  done  and  learned. 
Instead,  he  wrote  a  letter  to  Steunenberg,  setting 
out  in  full  the  discovery  that  he  had  made. 

Taylor's  report  of  December  5,  1902  (p.  4504-4506), 
is  dated  at  Caldwell,  and  is  in  the  form  of  a  letter  ad- 
dressed to  Steunenberg  at  the  same  place.     It  relates 
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to  matters  which  are  stated  to  have  oecurred  more 
than  a  month  before,  and  of  which  it  purports  to  con- 
vey the  first  intelligence.  And  in  concluding  he  says, 
I  know  you  will  l)e  very  much  disappointed  at  tlic 
turn  matters  have  taken.  If  it  is  a  genuine  and  bona 
fide  communication,  it  shows  that  Taylor  had  not  pre- 
viously made  known  what  he  had  learned  in  the  pre- 
ceding October.  If  there  had  in  fact  been  any  pre- 
vious communication  between  the  parties  on  the  sub- 
ject, then  the  letter  is  misleading  and  was  drawn  for 
some  other  purpose  than  that  appearing  on  its  face. 

The  evident  intention  of  the  document  is  to  pre- 
serve in  tangible  form  for  some  future  use  apparent 
evidence  that  Steunenberg  was  at  that  date  informed 
that  the  Crooked  River  lands  had  been  taken  by  en- 
trjonen.  Incidentally,  the  letter  shows,  for  some  rea- 
son, it  was  deemed  desirable  to  have  a  paper  which 
should  appear  to  be  evidence  that  Steunenberg  had 
intended  to  use  scrip  upon  those  very  lands. 

It  may  be,  as  we  are  told  that  both  these  facts,  now 
alleged  to  be  facts,  were  facts.  But,  whether  or  not 
that  be  true,  it  is  manifest  that  this  Taylor  report  was 
prepared  for  the  sake  of  proving  those  facts.  Other- 
wise there  was  no  occasion  for  committing  those  facts 
to  writing  at  that  particular  date,  on  a  day  when 
Steunenberg  and  Taylor  were  in  the  same  village  and 
within  speaking  distance  of  each  other,  and  when  the 
subject-matter  of  the  communication  was  ancient  his- 
tory. If  Steinienberg  had  really  cared  whether  or 
not  Taylor  had  found  land  suitable  for  scripping,  he 
did  not  wait  until  the  first  week  in  December  to  find 
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it  out.  If  Taylor  actually  iutonded  his  report  to  im- 
part information,  lie  did  not  wait  to  make  it  uutil  a 
date  when  its  contents  could  not  be  made  avaihd)le 
for  any  purpose.  I  n  either  case,  there  was  no  present 
need  for  a  written  report.  For  any  possible  ])urposo, 
ha\'ing"  relation  to  then  ])resent  conditions,  or  grow- 
ing out  of  then  present  needs,  the  letter  was  wh(dly 
useless  and  wdiolly  unc-alled  for. 

The  ostensible  reason  for  the  letter  being  no  rea- 
son at  all,  the  only  rational  explanation  of  that  docu- 
ment is,  that  it  was  designed  to  embody  lasting 
evidence  of  the  fact  that  Barber  and  Moon  had  in- 
tended to  use  scrip  on  Crooked  Eiver  and  had  been 
disappointed  in  that  regard  by  the  unanticipated 
outburst  of  Boise  people,  who  lined  the  roads  with 
carriages  in  a  mad  rush  to  buy  lands  for  wdiich  all 
swore  there  w^as  no  kno^vn  market. 

The  real  reason  for  wishing  to  preserve  written 
evidence  of  lawful  intentions  in  respect  of  the 
Crooked  River  lands  wall  appear  upon  observation 
of  contemporaneous  collateral  transactions. 

8teunenberg  w^as  of  course  aware  that  a  large 
munber  of  persons  had  gone  from  Boise  to  be  lo- 
cated upon  Crooked  Kiver  lands.  It  will  not  be  seri- 
ously suggested  that  he  had  been  ignorant  of  what 
every  one  else  in  Boise  knew,  of  what  the  ladies  of 
Boise  were  making  the  subject  of  tea-table  talk,  or 
that,  astute  and  vigilant  man  of  affairs  that  he  was, 
he  had  neglected  to  observe  that  the  roads  to  Kemp- 
ner's  Ranch  were  lined  with  peo^ile  going  up  to  take 
the  lands  which  he  had  detennined  to  have. 
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Nor  e()uk\  Steuiiciiberg  have  forgotten  how  in  the 
preceding  season  a  rush  of  less  open  publicity  and 
less  impetuosity  to  the  Basin  lands  had  excited  the 
suspicions  and  aroused  the  vigilance  of  the  land  offi- 
cers, and  had  caused  the  assignment  of  Special  Agent 
Sharp  to  the  scene  of  operations.  Sharj)  was  still 
on  the  ground,  and,  precisely  at  the  time  when  Tay- 
lor was  sent  out  upon  his  futile  cruise.  Sharp  was 
causing  Steunenberg  and  his  Eau  Claire  principals 
the  most  acute  concern.  In  September  and  October 
the  corresjDondence  regarding  Sharp  was  most  active 
and  most  solicitous  (pp.  3864,  4816  and  others  herein 
set  out).  On  October  31,  1902,  as  already  noted, 
Steunenberg  wrote  to  Campbell : 

"This  feature  of  the  timber  deal  is  gettmg 

into  bad  shape.     Sharpe,  the   inspector,   and 

the  local  land  office  people,  have  worked  so 

secretly  and  used  so   much   deception,    even 

with  their  friends,  that  I  have  not  been  able 

to  learn  the  true  situation,  much  less  do  any 

work.    If  not  asking  too  much,  wish  you  would 

ask  Senator  Foster  to  hold  Sharpe  off  until  I 

can  meet  the  Senator,    (pp.   3857,    3865)    for 

date 

A  day  or  two  after  this  letter  Steunenberg  went 

to  Tacoma  and  secured  from    Senator    Foster    the 

promise    that    the    Senator    would    personally    see 

Sharp.     The  meeting  took  place  on  November  13, 

1902. 

The  secrecy  and  deception  used  by  Sharj)  and  the 
land  office  people  had,  in  October,  1902,  prevented 
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Steiuienberg  from  learning  anything  and  from  doing 
any  work,  and  had  so  worked  n))on  liis  nerves  that  he 
liad  .joiii-iieyed  to  'I'aconia  to  force  the  situation  to  a 
crises.  This  seems  sufficiently  to  account  for  tlie  ces- 
sation of  entries  at  the  middle  of  October,  Taylor  was 
sent  to  check  up  Downs.  But,  in  the  light  of  Steun- 
enberg's  then  situation  and  parallel  conduct,  it  is 
clear  why  it  was  deemed  wise  to  manufacture  a 
written  record  of  the  fact  that  Steunenberg  was  try- 
ing to  scrip  the  lands. 

Barber  and  Moon  were  not  less  agitated  than 
Steunenberg  by  Sharp's  activity  and  no  less  con- 
cerned regarding  the  uncertainty  of  the  situation. 
Their  share  in  the  correspondence  on  the  subject  is 
show^n  l)y  tlie  letters  herein  before  quoted;  and  one 
of  tlie  chief  elements  of  their  solicitude  related  to 
the  danger  of  taking  deeds  wdiile  Sharp  w^as  in  the 
field.  On  July  17,  1902,  Mr.  Moon,  in  a  letter  to 
Palmer,  reporting  erroneously  that  Sharp  had  been 
recalled,  ])resumes  that 

"Final  receipts  and  patents  on  all  the  lands 
will  be  forthcoming  at  once,  and  you  will  be 
taking  deeds. 

"I  don't  think  it  w^ould  ])c  advisable  for  us 
to  have  these  deeds  go  on  record  for  the  pres- 
ent.   Do  youf"  (p.  4472-4471). 
This  was  written  at  a  time  when  the  appropriation 
of  the  Basin  lands  w^as  practically  comj^leted,  and 
about  a  month  before  the  initiation  of  the  rush  to 
Crooked  River.     If  Mr.  Moon's  reason  for  not  re- 
cording  the   deeds   is   the   true   reason,   that   such 
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recordation^  would  cause  otlier  timber  buyers  to 
raise  prices,  that  reason  had  ceased  to  ojjerate  so  far 
as  the  Basin  hinds  were  concerned.  The  only  rele- 
vancy at  that  time  of  that  reason  was  to  the  proposed 
operations  in  the  Crooked  River  region. 

When  the  appropriation  of  the  Crooked  River 
lands  w^as  inaugurated,  a  few  weeks  later,  it  w^as  con- 
fidentl}^  expected  that  Sharp  would  soon  be  sup- 
pressed. Senators  Sjoooner,  Allison  and  Clapp  had 
been  invoked  to  prevent  further  obstruction  of  the 
entries;  and  negotiations  were  in  progress  looking 
to  decisive  action  on  the  part  of  Senator  Foster.  On 
September  15th,  Steunenberg  sent  to  Barber  a  letter 
from  Senator  Foster,  which  is  not  produced,  but  of 
wdiich  the  nature  may  be  inferred  from  Barber's  let- 
ter of  SejDtember  19th,  '02,  returning  the  letter,  and 
adding : 

"Sincerely  hope  that  object  in  view  will 
soon  be  reached  through  the  influences  ex- 
erted in  that  direction"  (p.  4816). 

The  ''object  in  view%"  the  removal  of  Sharp, 
toward  w^hich  influences  were  exerted  through  the 
autumn  of  1902,  was  made  necessary  only  by  the 
proceedings  then  in  progress  upon  Crooked  River. 
So  far  as  the  Basin  lands  w^ere  concerned,  they  had 
all  been  entered,  the  suspension  had  been  releived 
as  to  all  but  twelve,  final  certificates  had  been  issued 
upon  most  of  them,  and  there  was  nothing  more  to 
fear  from  Sharp  in  that  region.  With  respect  to  the 
dozen*  suspended  entries,  he  had  made  his  reports 
and  there  was  no  more  for  him  to  do  in  the  w^ay  of 
making  trouble  in  the  Basin. 
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The  only  ('ontiiiuing  danger  from  Sharp  was  that 
he  might  discover  something  about  the  affairs  then 
ciirrent,  the  entries  making  in  the  Crooked  RIa' er  dis- 
trict. The  same  reasons  which  had,  the  year  before, 
promjjted  investigation  of  the  Basin  entries  Avere  still 
operative  in  respect  to  the  Crooked  River  cases,  the 
same  jjopular  infatuation  to  take  lands  for  which 
there  was  no  market,  and  the  same  bold  speculations 
of  indigent  }}eople  upon  the  promise  of  borrowed 
money.  80  long  as  ShariD  remained  in  the  field  it  was 
almost  certain  that  the  current  entries  would  be  in- 
vestigated, and  the  enterprise  was  in  danger. 

The  delay  in  the  suppression  of  Sharp,  and  the  con- 
tinued uncertainty  respecting  his  action,  explain  the 
abrupt  cessation  of  the  Crooked  River  entries  at  the 
middle  of  October.  Such,  at  any  rate,  was  the  under- 
standing of  Downs  and  the  reason  Avhich  he  gave  to 
Snow  for  the  failure  of  his  winter's  business  (pp. 
3915-3916). 

The  same  facts  sufficiently  explain  why  it  was  nec- 
essary to  ]jrovide  evidence  to  prove  that  the  Barber 
interest  was  not  concerned  in  the  business  of  location 
already  done.  In  the  event  of  an  investigation,  it 
would  be  useful  to  show  that  Taylor  had  been  em- 
l^loA^ed  to  cruise  the  lands  as  if  there  had  been  no 
thought  of  acquiring  them  before  the  1 1th  of  October. 
Ttjvould  lor)k  well  to  show  that,  by  an  accident,  Tay- 
lor had  been  supplied  with  plats  which  represented 
the  whole  region  as  vacant,  although  no  one  could 
possibly  have  gotten  such  plats  at  the  laud  office.  And 
it  was  particularly  desirable  to  obtain  in  written  form 
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He  had  collected  titles  to  all  of  the  Basin  lands,  ex- 
cept the  dt)zen  tracts  for  which  entries  were  sus- 
pended, and  that  commission  was,  as  we  are  told,  fully 
executed  some  weeks  before.  He  had  been,  since  the 
first  week  in  the  preceding  September,  arranging  to 
cruise  the  Crooked  River  coinitry  with  a  view  to  the 
location  of  scrip,  and  he  had  6000  acres  of  scrip  for 
that  purpose.  In  this  latter  enterj)rise,  at  any  rate, 
he  was  in  no  wise  embarrassed  by  the  suspension  of 
twelve  Basin  entries,  nor  could  he  be  delayed  by  any- 
thing the  Department  might  do  or  leave  undone  in  re- 
spect to  any  entries  whatever. 

On  that  date,  too,  as  Mr.  Barber  represents,  Mr. 
Barber  supposed  that  Taylor  was,  or  had  been,  in  the 
Crooked  River  region  cruising  and  estunating  with  a 
view  to  scripping,  and  as  yet  no  intelligence  of  the 
Crooked  River  entries  had  penetrated  to  Eau  Claire. 
The  Taylor  report  was  only  twelve  days  old,  and  its 
(  ontents  were  not  communicated  to  Barber  and  Moon 
until  eight  days  later.  Xor,  so  it  is  said,  did  those 
gentlemen  have  any  suspicion  that  Kinkaid  had  col- 
lected the  79  titles  already  initiated  and  was  holding 
them  at  $1,000  each. 

What,  then,  could  ]\lr.  Barber  have  had  in  mind 
when  he  expressed  the  hoj^e  that  Steunenberg  could 
"go  on  and  acquire  land  in  accordance  with  his  con- 
tract," and  that  the  titles  could  be  recorded?  If  the 
Steunenberg  contract  had  been  completed,  what  fur- 
ther land  was  to  be  acquired,  "in  accordance  with 
it?"  If  the  land  was  not  in  the  Crooked  River  coun- 
try, where  Avas  land  to  be  found?    If  something  had 
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not  ocelli  red  to  stop  Steuneiiborg-,  how  was  he  to  "go 
on  r'  It'  Barber  liad  not  heard  of  the  stoppage  of  the 
Crooked  Ki^-e^  entries  at  the  middle  of  October,  two 
months  before,  what  other  suspension  of  activity 
could  he  have  thought  of?  Unless  the  delay  which 
Steuneuberg  had  encountered  was  due  to  some  dan- 
ger from  the  land  office,  what  other  ini]3ediment  was 
there  which  had  any  relation  to  suspended  entries, 
and  which  could  be  remoA^ed  by  a  relief  of  the  suspen- 
sion? And,  if  the  intention  was  to  locate  scrip,  what 
difference  did  it  make  what  became  of  the  suspended 
entries  ? 

^^1l('n  Steunen])erg  reached  Eau  Claire  on  Decem- 
l)er  25,  1902,  he  brought  with  liim  the  Taylor  report, 
made  three  weeks  before.  It  is  due  to  Steunenberg's 
caution  in  that  respect  that  it  was  possible  to  produce 
the  report  in  evidence,  since  otherwise  it  would  prob- 
ably have  l)een  lost  in  the  confusion  of  Steunenberg's 
affairs  at  his  death.  Why  it  was  necessary  to  file  this 
document  in  the  company's  archives  at  Eau  Claire  is 
not  apparent  from  anything  in  the  nature  of  the 
l>aper  or  of  the  transaction.  The  rej^ort  is  not  a 
voucher  foi-  the  disbursement  of  money.  It  is  not 
addressed  to  the  Barber  Com23any,  or,  up(>n  its  face, 
intended  for  the  company's  use.  It  does  not  relate 
to  the  acquisition  of  lands,  but  only  to  an  abortive  ef- 
biit  in  that  direction,  wliich  was  of  no  further  con- 
se([iience.  It  coidd  not  possibl}'  form  a  Vnik  in  a 
fhain  of  title,  and  it  was  not  a  part  of  any  series  of 
letters  or  of  any  course  of  cummunication.  Tt  has  no 
relation  to  anything  going  before  or  coming  after, 


194 

l)iit  is  merely  an  isolated  paper,  at  most  of  only 
ephemeral  interest;  and  there  was,  so  far  as  appears, 
no  more  reason  for  preserving  it  in  the  tiles  than  if  it 
had  been  an  old  news-paper. 

On  Deeem])er  26,  1902,  the  day  after  Steunenberg 
brought  Taylor's  report  to  Eau  Claire,  Mr.  Barber 
enclosed  that  document  in  a  letter  to  Mr.  Carson,  at 
Burlington,  Iowa,  saying: 

"I  also  hand  you  report  of  estimator  em- 
ploj^ed  by  the  Oovernor,  which  explains  it- 
self. ^-  *  - 

''Please    return    enclosures    at    your    con- 
venience" (pp.  4716-4717). 
This  paper,  with  others,  was  returned  by  Mr.  Car- 
son on  the  29th;  and  on  January  2nd,  Mr.    Barber 
writes : 

"I  received  under   another   cover  all  the 
documents  sent  you  and  presume  you  didn't 
care  to  retain  them  longer.      You    certainly 
could  have  held  them  as  long  as  you  desired. 
Our  object  in  returning  them  here  being  to 
have  them  filed  with  other  papers"  (pp.  4714- 
4715). 
There  is  certainly  nothing,  on  the  face  of  the  Tay- 
lor report  or  in  the  conditions  stated  as  then  exist- 
ing, which  should  dictate  all  this  care  in  keeping 
track  of  that  paper  and  in  filing  it  with  other  papers. 
Indeed  there    were,  so  far  as    is  shown,    no    othei- 
papers  of  cognate  nature  or  bearing  upon  the  sanio 
transaction   with   which   Taylor's   report   could   be 
filed.     If  there  were  any  letters  written,  before  or 
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afterwards,  coiiccriiiiig  Taylor's  ineffectual  ciiiiso  in 
October,  they  were  not  i)ro(luc('(l.  Tf  tliorc  were  any 
other  documents  relating  to  that  transaction,  and 
to  the  subject  matter  of  which  Taylor's  disclosure 
iibout  the  entries  was  relevant,  those  documents  are 
not  hinted  at  in  the  testimony  of  Barber  and  Moon. 
So  far  as  appears,  the  report  is  a  merely  casual  piece 
of  paper  inserted  into  the  files,  with  no  reference  or 
relationship  to  anything  else  found  in  the  company's 
archives.  And  all  the  anxiety  shown  in  regard  to  the 
document  is  inexplicable  unless  it  be  assumed  that, 
for  some  reason,  it  was  regarded  as  a  piece  of  evi- 
dence which  might  be  valuable  in  some  contingenc)^ 

As  a  piece  of  evidence,  indeed,  intended  to  cor- 
roborate tlic  account  now  given  of  the  Crooked  River 
matter,  this  report  might  serve  a  purpose,  and  it  is 
now  sought  to  make  it  serve  such  a  inirpose.  But 
wliy  should  auvone,  in  December,  1902,  anticipate 
the  need  for  evidence,  if  all  is  true  that  is  now  told 
lor  true  ? 

Neither  Barber,  Moon  nor  Steunenberg,  so  it  is 
represented,  had  had  anything  to  do  with  the  entries 
made  in  the  ])i'eceding  summer  and  fall.  They  had 
no  concern  alxnit  them,  except  sucli  disappointment 
as  resulted  from  learning  that  they  had  l)een  out- 
witted by  a  lot  of  ill-advised  entr^anen  wh<>  had  fool- 
ishly taken  lands  for  which  there  was  no  market. 
That  would  hardly  be  a  reason  tV)r  preserving  the 
Avritten  evidence  of  their  own  defeat.  The  one  ma- 
terial fa(*t,  from  their  point  of  view,  was  that  tin* 
lands  had  been  taken.    The  report  was  not  needed  to 
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prove  that  fact,  Avliidi  was  sufficiently  shown  by  the 
reeords  of  the  hind  oftiee,  to  say  nothing  of  its  notori- 
ety on  the  streets  of  Boise.  Steunenberg  could  hardly 
haA'(^  required  written  evidence  to  demonstrate  his 
own  good  faith  to  his  associates;  and  if  this  paper 
was  needed  to  satisfy  them  of  his  integrity  in  the 
matter,  that  was  no  reason  why  the  Barber  Company 
should  preserve  the  document  for  future  reference. 

If,  however,  it  be  assvmied  that  the  Barber  interest 
had  procured  the  Crooked  River  entries  to  be  made, 
and  then  intended  to  buy  the  titles  from  the  entry- 
men,  the  preparation  and  preservation  of  this  piece 
of  evidence  is  thoroughly  explained.  If  there  had  in 
fact  ])een  unlawful  procurement,  if  there  was  dan- 
ger of  future  investigation,  if  reasons  existed  why  it 
was  unwise  to  record  the  titles,  then  it  was  only  the 
part  of  prudence  to  provide  evidence  in  permanent 
foiTQ  which  might  go  in  exoneration  of  the  persons 
concerned. 

In  this  view  of  the  matter,  the  whole  Taylor  in- 
cident, which  is  otherwise  inexplicable,  is  accounted 
for.  In  this  light  it  appears  why  Taylor  Avas  given 
false  plats,  why  he  was  sent  upon  an  errand  known 
by  his  employers  to  be  })ootless,  why  his  rej^ort  was 
taken  in  writing,  why  that  report  was  filed  at  Eau 
Claire,  and  why  it  was  so  providently  filed  away. 

PROCUREMENT  OF  TITLES  THROUGH 
KINKAID. 

The  Taylor  report  was  seduously  preserved  for  the 
sake  of  accounting  for  the  procurement  of  the 
Crooked  River  lands  through  Kinkaid. 
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Steunenberg",  so  it  is  represented,  on  arriving  at 
Eau  Claire,  on  December  25,  1902,  with  Taylor's  re- 
])ort,  ))rought  also  the  intelligence  that  the  Crooked 
Kiver  lands  were  controlled  by  Kinkaid.  Tt  would 
seem,  from  th(^  account  given  by  Barber  and  Moon, 
that  Kinkaid  had  been  working  secretly  to  consoli- 
date the  entries  made  in  the  preceding  autumn,  and 
had  succeeded  in  making  a  pool  of  the  titles,  or  ob- 
taining an  option  on  them,  which  he  offered  to  sell 
in  a  body  at  $1,000  a  quarter-section.  Steunenberg 
had  not  learned  of  this  stroke  until  some  time  after 
Taylor's  report,  on  the  5th  of  December,  and  before 
the  21st,  on  which  latter  date  he  telegraphed  that  he 
was  coming  to  Eau  Claire  with  important  informa- 
tion concerning  the  North  Fork,  or  Crooked  River, 
lands  (pp.  4503-4504-4507  to  4511). 

This  hostile  move  of  Kinkaid 's  following  upon  th(^ 
miscarriage  of  the  Taylor  cruise,  is  stated  as  the  rea- 
son why  the  Crooked  River  lands  were  bought  from 
Kinkaid.  The  information  which,  with  Tajdor's  re- 
port, was  communicated  by  Steunenberg  at  Eau 
Claire,  on  Christmas  in  1902,  is  thus  stated  by  Mr. 
Barber : 

"He  said  that  Mr.  Kinkaid  had  secured  an 
option  or  some  authority  from  the  entrymen 
to  sell  these  claims,  and  that  he,  Steunenberg, 
had  an  opportunity  to  ])uy  them  at  a  ]  trice  not 
exceeding  $1,000  a  (daim  of  160  acres.  He 
thought  possibly  they  might  be  purchased  for 
a  little  less  than  that,  but  that  Kinkaid  liad 
tokl  liim  that,  unless  ])rom])t  action  was  taken 
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by  the  Barber  Lumber  Compauy,  he  was  au- 
thorized and  was  going  to  start  east  for  the 
purpose  of  interesting  somebody  in  the  \)\n-- 
chase  of  this  body  of  ehiims:  and  Steunenberg 
insisted  that,  unless  we  did  take  very  prompt 
action,  Mr.  Kinkaid  would  go  on  witli  his  plans 
and  we  possibly  would  not  be  able  to  secure 
this  desirable  tract  of  timber''  (p.  4507). 
This  account  of  Kinkaid 's  concern  in  the  affair 
differs  materially  from  that  given  by  Kinkaid  him- 
self.   The  latter  represents  that  he  had  nothing  to  do 
with  procuring   any  of- the   entries  in  the   Crooked 
River  region  (pp.  4286-4287),  although  he  knew  in 
the  fall  of  1902  that  Downs  was  making  locations  in 
that  country  (pp.  .3778-4287)  and  liad  hunself  ''pre- 
pared the  filing  papers  for  quite  a  nuudier  of  those 
neople"  (p.  4277). 

•  The  fact  is,  that  Kinkaid  prepared  the  application 
papers  for  42  of  the  79  applicants  who  filed  between 
August  27th  and  October  17th,  1902,  and  that  in  the 
34  successive  cases  initiated  on  and  after  Sejotember 
13th,  Kinkaid  prepared  the  papers  in  all  but  four, 
and  in  10  other  of  these  79  cases,  the  papers  were 
drawn  by  Pritchard.  and  in  five  by  Wells.  (See  Ap- 
pendix C  and  D). 

Kinkaid  had  also,  as  he  states,  been  in  the  habit  of 
referring  those  who  inquired  about  the  timber  lands 
to  the  Crooked  Eiver  tract,  in  which  Downs  was  then 
operating,    (pp.  4285,  4286). 

Kinkaid  thus  proceeds  to  explain  his  connection 
with  the  sale  of  these  titles: 
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''8ome  of  them  told  me  that  they  would  like 
to  find  a  |)iUT-haser,  and  I  presume  some  one 
knew  that  I  had  purchased  some  of  the  thn- 
her  n[>  in  Boise  Basin,  quite  likely  they  did, 
and  had  at  least  heard  it  becaiise  it  was  known 
at  that  time  I  had,  and  I  told  them  I  couldn't 
do  it. 

"Didn't  know  of  any  i)erson  that  I  could 
sell  to. 

"And  long  about  the  first  part  of  Februar\', 
Governor  Steunenberg  came  to  me  and  wanted 
to  know  what  there  was  in  that  tract. 

"1  told  him  T  didn't  know.  I  wasn't  there, 
never  had  l)een  there,  and  he  said  that  they 
hadn't  got  enough  lands  in  the  Boise  Basin, 
and,  while  it  wasnt'  in  his  contract  in  any  way 
to  furnish  any  lands  outside,  because  he 
hadn't  furnished  enough  in  the  Basin  for  a 
big  operation  at  Boise  to  put  in  a  great  mill 
there,  that  he  would  like  to  take  something  to 
his  people,  meaning  the  Barber  people,  that 
would  help  out  their  deal,  and  I  told  him  that 
I  didn't  know,  anything  about  the  timber  land 
there. 

"I  had  been  up  past  Kenipncr's,  but  I  never 
had  been  into  that  timber,  and  it  was.  then  win- 
ter and  that  country  was  impassable,  unless 
upon  snow  shoes,  and  I  dou't  kuow  but  he  sent 
somebody  in  there. 

"Tf  he  did,  it  was  a  man  by  the  name  of  Tay- 
lor, I  think.  I  remember  that  either  then  or  some 


200 

time  afterward  Taylor  was  up   in  there,   and 

then  a  messenger  was  sent  in  there  to  get  him 

out  of  there  because  his  brother  was  dying.    I 

think  that  was  Taylor.  ^  ^  *  (4278). 

"Governor  Steunenberg  wanted  me  to  see 

Avhat  I  could  purchase  that  i^roperty  for,  and 

I  told  hun  I  would  have  nothing  to   do   witli 
4^  5?  *  *  * 

"The  upshot  of  the  whole  thmg  was  that 
there  wasn't  any  other  purchaser  that  had 
money  to  pa}'  there  except  Governor  Steunen- 
berg, who  had  the  money  with  which  the  titles 
— or  could  get  the  money  with  which  the  titles 
were  taken  to  Mr.  Rand.  *  *  * 

"And  about  the  11th  day  of— either  the  10th 
or  11th  day,  or  9th,  some  place  along  there, — 
of  February,  Governor  Steunenberg  said  thai 
he  would  pay  me  $800  down  for  all  the  titles 
that  I  cordd  purchase  out  there  on  Crooked 
River."  (pp.  4279-4280). 
Kinkaid  thought  that  $800  was  not  enough,  be- 
cause he  would  have  to  pay  at  least  that  j^rice  to  the 
entr^inen,  and  it  was  finally  agreed  that  he  should 
l)ay  $800  for  each  title,  and  that  Steunenberg  should 
13ay  him  $950  when  as  many  as  fifty  titles  should  be 
secured   (4282-4283)  Kinkaid,  accordingly,  in  Feb- 
ruary began  to  buy  at  $800,  and  in  April  or  May, 
1903,  Steunenberg  began  to  pay  hun  the  additional 
money  necessary  to  make  the  difference  l^etween 
that  price  and  $950  per  title  (4280  &  4284). 

It  thus  appears,  if  Kinkaid  is  to  be  believed,  that 
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he  did  not  at  any  time  consolidate  the  Crooked  River 
ehiims  and  offer  them  to  Steunenberg,  Ijut  that,  on 
the  contrary,  the  proposition  to  bny  tlie  titk's  came 
from  Stennenberg  himself,  and  that  Kinkaid,  always 
reluctant  where  timber  lands  were  concerned,  was 
almost  dragooned  into  Steunenberg's  agency.  (4275- 
4276). 

It  also  appears  that  the  first  negotiation  between 
Stennenberg  and  Kinkaid  was,  not  before  Christmas 
in  1902,  but  in  the  first  week  of  Febrnary,  1903.  Kin- 
kaid is  particularly  insistent  upon  this  date;  he  re- 
calls that  there  was  snow  upon  the  ground,  and  that 
he  began  to  take  deeds  between  the  9th  and  the  11th 
of  the  month.  It  was  about  the  time  of  Taylor's  sec- 
ond excursion  to  Crooked  River,  which  appears  else- 
where  to  have  been  near  the  end  of  January,  1903 
(4278-4277). 

The  two  accounts,  that  given  by  Barber  and  Moon 
and  that  given  l)y  Kinkaid,  can  not  stand  together. 
If  what  Kinkaid  says  is  true,  Stennenberg  could  not 
have  gone  to  Ean  Claire  at  Christmas  of  1902  w^ith 
the  intelligence,  stated  to  have  been  in  his  possession 
on  December  21st,  that  the  Crooked  River  entries  had 
been  pooled  in  Kinkaid 's  hands.  At  that  time,  Kin- 
kaid, according  to  his  testunony  had  no  dealings 
whatever  witli  the  entrymen,  beyond  reconuiiending 
them  to  locate  on  Crooked  River  and  preparing  their 
applications,  and  was  resolutely  refusing  to  assist 
them  in  finding  a  purchaser  for  their  lands.  In  that 
view  of  the  case,  the  letters  jMit  in  evidence,  under 
dates  of  January  2,  1903  (4511),  Decemlier  29,  1902 
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(4514),  and  January  6,  1903  (4515),  in  which  refer- 
ences are  made  to  the  "Kinkaid  entries,"  the  "Kin- 
kaid  lands"  (4523),  and  otherwise  to  Kinkaid,  must 
be  taken  as  sheer  fabrications  (4526). 

On  the  other  hand,  if  what  Barber  and  Moon  say 
is  true,  then  Kinkaid  is  guilty  of  willful  falsehood. 
Granting  that  he  might  be  mistaken  as  to  the  exact 
date  at  w^hich  Steunenberg  opened  negotiations  with 
hun,  he  could  not  have  been  mistaken  as  to  the  fact 
that  the  overtures  came  from  Steunenberg,  and  he 
could  still  less  have  been  mistaken  in  denying  the  fact 
that  he  himself  had  before  that  time  formed  the  en- 
trymen  into  a  pool.  In  these  matters  of  substance, 
which  must  have  been  clear  in  his  memory,  he  is  clear 
and  positive,  swearing  that  he  never  even  thought  to 
make  a  combination  of  the  claims  and  that  he  did  not 
begin  to  negotiate  the  purchase  of  their  claims  until 
after  Steunenberg  had  urgently  solicited  him  to  do 
so,  and  had  overcome  his  indisposition  in  that  re- 
gard. 

Even  in  the  matter  of  dates,  Kinkaid  is  so  positive 
as  to  preclude  the  possibility  of  inadvertant  error  on 
his  part.  It  was  "about  the  first  of  the  year  1903" 
(4277),  that  some  of  the  entrymen  were  trying  to  sell 
their  Crooked  Eiver  lands.  He  did  not  then  know  of 
a  possible  purchaser,  (p.  4278).  He  was  not -ap- 
proached by  Steunenberg  until  "the  first  part  of  Feb- 
ruary." He  then  knew  nothing  of  the  lands,  and  it 
w^as  unpossible  to  learn  anything  because  "that 
country  was  then  impassable  unless  upon  snow 
shoes."  (4278).     He  was,  therefore,  unable  to  give 
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Steimenberg  any  advice,  although  this  was  at  least 
six  weeks  after  Steunenberg  had  learned  that  Kin- 
kaid  had  formed  a  (•ond)ination  of  entrvnien,  and  was 
holding  the  land  at  $1,000  a  claim.  Ft  was  on  the  9th, 
10th  or  11th  of  February  that  Steunenberg  agreed  to 
pay  $950  a  clahn  for  50  claims  (4281).  To  this  extent 
Kinkaid  is  corrol^orated  by  the  contemporary  corre- 
spondence, there  being  offered  b}^  the  defendants  a 
letter  from  Steunenberg,  dated  February  12,  1903,  in 
which  he  says: 

"Commenced  buying  Crooked  River  yester- 
day morning.  Have  taken  about  thirt}^  up  to 
tonight."  (p.  4526). 

It  is  imj^ossible  to  reconcile  these  conflicting  ac- 
counts of  Kinkaid 's  share  in  the  Crooked  River  case, 
or  to  accept  either  of  them  in  its  entirety.  But  the 
truth  can  be  reached  by  comparing  the  two  versions 
with  each  other  and  with  what  is  otherwise  estab- 
lished with  reference  to  the  existing  situation. 

Barber,  Moon  and  Steunenberg  had,  jiossibly 
early  in  September,  and  almost  certainly  in  ^lay,  de- 
termined to  acquire  the  Crooked  River  lands.  Either 
because  scrip  was  too  expensive  or  because  it  was 
difficult  to  obtain,  they  desired  entries  to  be  made. 
They  had  ac(|uircd  the  titles  in  the  Basin  in  the  sum- 
mer of  1902  at  a  maximum  price  of  $5.00  per  acre,  as 
they  stated  it,  the  fact  being  that  in  most  cases  the 
entr^Tiien  were  paid  $650  or  less  for  each  quarter-sec- 
tion. There  was  no  reason  to  suppose  tiiat  entries  on 
Crooked  River  could  not  be  had  on  the  same  or  more 
moderate  terms,  there  being  then  no  market  and  no 
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prospcc-t  of  competition.  Entrymen  to  the  number 
of  79  were  procured  to  initiate  titles  between  August 
27tli  and  October  ITth,  taking  all  or  most  of  the  avail- 
able lands  between  the  North  Fork  of  the  Boise  on  the 
east,  and  Crooked  Eiver,  on  the  west,  and  above  the 
junction  of  those  streams. 

Tn  this  jDrocurement  Kinkaid  had  been  employed. 
He  had  been  one  of  the  chief  factors  in  the  procure- 
ment of  the  Basin  entries  in  the  preceding  season,  he 
had  handled  the  money  used  in  that  operation,  he  was 
known  in  the  community,  and  he  was  recognized  as 
being  in  the  business  of  locating  entrjnuen.  As  ho 
modestly  states  it : 

''I  j)resume  someone  knew  that  I  had  pur- 
chased some  of  the  tmiber  up  in  Boise  Basin, 
quite  likely  they  did,  and  had  at  least  heard  it 
because  it  was  known  at  that  tune  that  I  had." 
(p.  4278). 

Kinkaid  states  also  that  he  "might  have  referred 
some  of  these  parties  to  the  Crooked  Eiver  tract"  (p. 
4285).  With  like  diffidence  he  says  that  he  "likely 
had  prepared  the  filing  papers  for  quite  a  number  of 
these  people ' '  (p.  4277) .  The  fact  is  that  he  prepared 
papers  for  at  least  51,  and  his  associate,  Pritchard, 
for  at  least  10  of  "those  parties,"  so  that,  from  the 
parity  of  his  uncertainty  in  respect  of  both  matters, 
and  considering  the  testhnony  and  character  of  the 
Crooked  Eiver  entr^^nen,  the  conclusion  is  almost 
irresistable  that  he  and  Pritchard  had  been  instru- 
mental in  procuring  at  least  60  of  the  entries. 

In  consequence  of  Kinkaid 's  agency  in  the  procure- 
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iiieiit  of  the  Crooked  River  entries,  it  was  l)ut  natural 
that  tliey  should  be  known  as  "the  Kinkaid  entries," 
and  the  hinds  as  "Kinkaid  hinds."  In  a  letter  dated 
January  2,  1903,  Mr.  Barber  answers  a  letter  written 
by  Mr.  Carson  on  December  29,  1902,  l)()th  letters  be- 
ing chiefly  concerned  with  the  qnestion,  whether  it 
was  practicable  to  float  logs  down  the  North  Fork  of 
the  Boise  above  the  confluence  of  Crooked  River,  ^Ir. 
Barber  saj^s : 

"Of  course,  there  can  be  no  question  on  this 

point  from  the  mouth  of  Crooked  River,  on 

which  stream  most  of  the  Kinkaid  entries  are 

made"  (p.  4511). 

The  significance  of  this  passage  lies  in  the  fact  that 

Carson  should,  at  so  early  a  date,  have  been  assumed 

to  know  that  the  entries   on   Crooked    River   were 

"Kinkaid  entries." 

Until  the  25th  day  of  December,  four  days  before 
the  date  of  Carson's  letter,  Barber  had,  so  it  is  said, 
known  nothing  at  all  of  Kinkaid 's  connection  with 
these  entries.  Mr.  Carson  lived  at  Burlington,  Iowa, 
and  his  letter  of  the  29th  was  written  from  that  place. 
If  Mr.  Barber's  first  knowledge  of  Kinkaid 's  com- 
bination was  acquired  from  Steunenberg,  then,  in 
order  that  Mr.  Carson  should,  on  January  2nd,  under- 
stand what  was  meant  hy  the  "Kinkaid  entries,"  a 
letter  reporting  Steunenberg 's  intelligence  nnist  have 
been  sent  to  Burlington  withiji  a  day  or  two  after 
Steunenberg's  arrival  at  Eau  Claire  on  the  25th. 
There  is  no  evidence  in  this  transcript  of  any  letter 
apprising  Carson  that  Kinkaid    had  so    interjected 
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liimself  into  the  Crooked  River  situation  that  the  en- 
tries in  that  region  should  be  collectively  known  as 
the  Kinkaid  entries. 

There  is,  however,  in  evidence  a  letter  from  Barber 
to  Carson,  written  on  the  26th  of  December,  to  which 
Carson's  letter  of  the  29th  was  ol)viously  an  answer. 
In  this  letter  Mr.  Barber  begins : 

"Governor  Steunenberg  reported  here  yes- 
terday. *  *  * 

"He   says   there  is  no   stir  or   excitement 
around  Boise,  and  that  he  will  have  no  diffi- 
culty in  getting  all  we  want  on  his  return"  (pp. 
4714-4713). 
Although  this  letter  is  mutilated  in  parts,  the  re- 
maining portion  says  nothing  whatever  about  Kin- 
kaid, and  does  not  even  vaguely  suggest  any  reason 
for  designating  the  Crooked  River  lands  by  his  name. 
Nor  does  the  optimistic  style  of  beginning,  or  indeed 
any  other  passage,  indicate  that  Mr.  Barber  had  been, 
only  the  day  before,  shocked  by  disastrous  intelli- 
gence which  threatened  to  defeat  his  plans  in  that  re- 
gion, or  that  the  report  enclosed  was  the  Taylor  re- 
port. 

It  will  scarcely  be  suggested  that  Mr.  Barber,  be- 
ing on  the  26th  advised  that  Kinkaid  had  forestalled 
him  in  respect  of  the  Crooked  River  lands,  wrote  be- 
tween that  day  and  the  29th  another  letter  to  enable 
Mr.  Carson  to  understand  why  those  lands  should  be 
called  the  "Kinkaid  entries." 

It  results  that  the  Crooked  River  entries  were 
known  in  the  councils  and  confidential  correspond- 
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ence  of  the  Bai*1)er  Company,  as  the  ^'  Kinkaid  lands" 
before  Stennenberg*  went  tn  I^au  (^laire  in  December 
of  1902.  Tt  is  clear  that,  before  Christmas  in  thai 
year,  Kinkaid  had  been  so  connected  with  these  lands, 
and  that  the  officers  of  the  company  so  well  knew  of 
such  connection,  that  the  Crooked  River  entries  wei*(\ 
as  a  body,  identified  l)y  the  use  of  his  name. 

Falsus  in  uno,  falsus  in  Omnibus.  Mr.  Barber's 
letter  of  January  2,  1903  (p.  4511),  demonstrates  the 
falsity  both  of  Kinkaid 's  denial  that  he  had  been 
concerned  in  the  making  of  the  Crooked  River  en- 
tries, and  of  Barber  and  Moon's  pretense  that  they 
did  not,  until  Christmas  of  1902,  know  of  Kinkaid's 
concern  in  those  entries.  These  facts  are  the  corner 
stone,  respectively,  of  Kinkaid's  account  of  his  share 
in  the  transaction,  and  of  Barber  and  Moon's  account 
of  the  W'hole  transaction.  If  Kinkaid  had,  in  fact, 
been  concerned  in  the  Crooked  River  entries  so  deep- 
ly that  they  were  know-n,  before  December  26th,  to 
Carson,  in  Iowa,  as  the  Kinkaid  entries,  his  whole 
story  is  presumably  untrue,  since  he  swears  that  he 
had  nothing  to  do  with  the  entries  before  the  follow- 
ing February,  and  if  Barber  and  Moon,  before  Stenn- 
enberg came  to  Eau  Claire  at  Christmas,  knew  the 
lands  as  the  Kinkaid  entries,  then  tlicii*  account  of 
Stennenberg 's  visit  infects  their  whole  testimony 
with  untrustworthiness. 

A  close  examination  of  the  correspcmdence  whicli 
is  offered  as  occurring  in  the  first  few  months  of  190:) 
develops  additional  evidence  of  previous  correspond- 
ence between  Kinkaid  and  the  Barber  interest,  and  at 
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the  same  time  explains  the  nature  of  the  acherse  com- 
bination which  is  sought  to  be  attributed  to  the  ma- 
chinations of  Kinkaid. 

On  February  13,  1903,  Steunenberg  writes: 

"I  have  not  been  able  to  proceed  as  rapidly 
in  the  purchase  of  titles  on  Crooked  River  as 
had  been  m}^  intention. 

''Kinkaid  represented  for  the  last  month 
that  the  situation  was  critical,  and  that  there 
has  been  considerable  scurrying  to  and  fro  on 
the  j)art  of  grafters  and  other  interests  that 
want  to  gain  a  foothold  in  that  section. 

"Up  to  the  present  time  my  investigation  of 
the  adverse  interests  leads  me  to  the  conclu- 
sion that  they  have  no  matured  plans  in  mind, 
but  that  they  wanted  to  get  a  group  of  claims 
and  then  endeavor  to  procure  a  sale. 

"I  think  we  have  everything  well  in  hand 
and  know  we  control  the  situation"  (p.  4528). 
This  shows  that  Kinkaid  had  been,  since  the  middle 
of  January,  advising  and  co-operating  with  Steunen- 
berg in  the  interest  of  the  Barber  Lumber  Compan}^ 
Kinkaid  represents  that  he  had  not  been  approached 
by  Steunenberg  until  the  first  week  in  February, 
while  it  now  appears  that,  as  early  at  least  as  two 
weeks  before,  he  had  been  concerned  lest  the  Barber 
interest  should  be  defeated  by  adverse  influences,  all 
of  wdiich  pre-supposes,  not  merely  an  alliance  be- 
tween Steunenberg  and  Kinkaid,  ]jut  an  actual  in- 
terest on  the  part  of  Kinkaid  in  securing  the  lands  to 
the  Barber  Compan}^ 
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The  corrt'sijoiideiicc  passing  at  i\\v  middle  of  Jan- 
uary, 1903,  sliows  niucli  solicitude  both  at  Boise  and 
at  Eaii  Claire,  concerning  other  matters,  but  discloses 
little  of  dealing,  and  no  trouble  at  all,  with  Kinkaid; 
See  the  letters  at  pages  4509-4510-4511-4514-4515- 
4516-4517-4518,  et  seq.  On  January  17,  1903,  Stennen- 
bei'g  reports  the  antagonistic  operations  of  Mr.  Scho- 
held,  formerly  governor  of  Wisconsin,  who  was,  and 
had  been,  endeavoring  to  bny  timber  lands  in  Idaho, 
and  the  letter  says : 

''While  1  don't  believe  he  is  ready  to  buy, 
the  work  his  crowd  is  doing  is  very  annoying, 
as  the  entrvmen  are  pushing  Kinkaid  to  take 
their  claims,  thinking  that  he,  Kinkaid,  is  do- 
ing business  with  and  for  Schofield"  (p.  4516). 
Go^'ernor  Schofiekrs  operations  in  Idaho  are  a  mat- 
ter of  fi'e(|uent  mention  and  of  much  anxiety  in  the 
correspondence  for  several  weeks.  An  attentive  read- 
ing of  tlic  letters  will  show  that  it  was  really  the  ad- 
\erse  interest  of  the  Schofield  concern  which  created 
doubt  as  to  the  Barber  Company's  ability  to  secure 
the  "Kinkaid  lands"  and  not  at  all  any  antagonism  or 
infidelity  of  Kinkaid  hhnself,  merely  a  doubt  whether 
Kinkaid  could  hold  his  entrymen  in  line. 

It  appears  also  that  certain  enterprising  specula- 
tois,  residents  of  Boise,  including  perhaps  some  of  the 
( 'rooked  K'iNcr  ciitrynicii,  bad  formed  ideas  of  possible 
I'rotit  to  themselN'cs  in  tlic  making  ol'  a  combination 
which  should  enal)le  the  lands  to  be  sold  under  the 
advantage  of  comp('titi\'e  bidding.  The  entry  of  the 
Schofield  interest  u])on  the  field  afforded  for  a  time 
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the  prospert  «»f  setting  rival  pur<-liasers  agaiust  each 
other,  and  encouraged  one  or  more  feeble  effoi'ts  to 
« reate  a  pool  of  the  entries. 

The  letters  just  cited  show  that  the  sole  anxiety  of 
the  Barber  Company  was  in  relation  to  these  adverse 
influences,  and  that  Kinkaid  was  giving  interestetl 
aid  and  comfort  to  Steimenberg  in  the  latter 's  en- 
deavor to  hold  the  entr\Tnen  to  the  cause  of  the  com- 
pany. On  Febiiiary  13th,  as  has  been  shown  by  a 
quotation,  supra,  Kinkaid  had  been  for  a  month  ad- 
vising Steimenberg  that  the  situation  in  respect  or 
the  Barber  purchase  was  critical.  On  January  17th, 
(Letter  supra),  a  month  before,  the  entr^Tuen  were 
urging  Kinkaid  to  buy  their  lands,  supposing  that  he 
was  acting  in  the  interest  of  Schofield,  whereas  he 
was  then  in  co-operation  with  Steimenberg. 

On  January  18th  Steunenberg  reports  of  Schofield: 
•"The  only  move  he  has  made  in  this  dii'ec- 
tion  was  what  I  had  outlined  yesterday,  name- 
ly: some  of  his  crowd  of  local  grafters  are 
making  overtures  to  the  Crooked  River  en- 
trymen."  (pp.  4517-1:518). 
On  February  3rd  Steunenberg  writes  that : 

•'A  local  attorney  here  named  Tipton,  is  at 
work  among  the  entrymen  offeriug  quite  a 
considerable   advance   over  the   Kinkaid   ar- 
rangement." (p.  1525). 
This  letter  shows,  that  adverse  influences  were  op- 
posed to  Kinkaid 's  ''arrangements**  and  Kinkaid 'a 
interests,  and  it  shows  also,  that  Kinkaid  had  before 
the  1st  of  Febniary.  entered  into  some  agreement 
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with  the  Crooked  Kivcr  cntrymeu  for  the  sale  of  their 
lands  to  the  Barber  Conii^any. 
On  February  14th,  190:],  Steunenberg  writes : 

"All!  informed  by  Kinkaid  that  the  combine 
is  broken  and  he  is  taking  titles  of  affected 
ones.    Have  taken  33  titles  on  Crooked  River 
ii|)  to  this  morning."  (pp.  4528-4529). 
And  on  the  18th,-  February,  1903,  he  reports  final 
success  and  the  disappearance  of  all  ground  of  anx- 
iety, saying: 

"Have  taken  53  titles  on  Crooked  River  to 
date. 

"The  adverse  movement  here  didn't  last 
long  after  we  commenced  buying,  but  it  was 
sufficient  to  cause  some  apprehension. 

"The  parties  in  the  movement  represented 
that  they  were  backed  l^y  Xew  York  capital, 
and  that  the  same  outfit  had  purchased  many 
thousands  of  acres  in  Oregon  within  the  last 
two  years. 

"They  went  so  far  as  to  send  a  man  in  there 
(Crooked  River).     He  came  out  a  day  or  so 
behind  Taylor."  (p.  4530). 
These  letters,  if  they  can  be  accepted  as  bona  fide 
correspondence,  sliow  that  Kinkaid,  so  far  from  an- 
tagonizing the  Barber  interest,  was  throughout  con- 
sistently and  with  serious  concern  acting  in  sui)port 
"t"  tliat  interest,  and  that  such  ai^prehensions  as  were 
entertained  grew  from  the  efforts  of  o])posing  in- 
terests and  "local  gj-afters"  to  disturl)  arrangements 
whicli   Kinkaid  had  made  on  behalf  of  the  Barber 
Company. 
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Kevertini»"  to  Steimenberg's  visit  to  Eau  Claire  at 
Christmas  in  1902,  the  same  letters  afford  explana- 
tion of  his  purpose  at  that  tmie  and  of  the  occasion 
for  his  going. 

One  of  the  reasons  for  his  sudden  expedition  did, 
undoubtedly,  have  some  relation  to  Kinkaid.  Final 
proofs  in  the  cases  initiated  in  the  fall  of  1902  began 
to  become  due  early  in  December;  in  fact  two  or  more 
such  proofs  were  made  late  in  November.  Speaking 
of  this  period,  which  he  fixes  as  "about  the  first  of 
the  year  1903,"  Kinkaid  says: 

''Some  of  those  people  were  tr^ying  to  sell 
timber  lands  up  in  the  Crooked  River  tract, 
and  there  had  been  a  lot  of  agitation  out  in 
Oregon  and  elsewhere  about  timber  lands,  that 
it  was  illegal  to  have  timber  lands  or  to  do  any- 
thing with  timber  lands,  and  people  had  no 
sooner  gotten  their  lands  until  some  of  them 
w^anted  to  sell  ,and  I  understood  that  those 
people  wanted  to  sell,  and  some  of  them  came 
to  me.    I  likely  had  prejDarecl  the  filing  papers 
for  cpiite  a  number  of  those  people"  (p.  4277). 
Neither  in  1902,  nor  in  1903,  nor  in  Oregon,  nor 
elsewhere,  was  there   ever  any   notion  that  it   was 
"illegal  to  have  timber  lands  or  to  do  anything  with 
timber  lands."    In  Oregon,  at  about  that  time,  there 
was  some  agitation,  and  some  Governmental  prose- 
cutions similar  to  those  now  in  progress  in  Idaho, 
looking  to  the  punishment  of  those  who  had  made 
such  entries  under  illegal  agreements  for  the  sale  of 
the  lands  involved.    It  appears,  from  a  subsequent 
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letter  of  Steimenberg  (p.  4525),  supra,  that  Kinkaid 
had  made  some  "arrangements"  with  these  entry- 
iiieu,  looking  to  the  ac([iiisition  of  their  kinds  at  a 
]>rice  which  Tipton  afterwards  attempted  to  ovei'hid. 
It  may  well  he  that  these  entrjnnen  felt  some  con- 
cern and  resorted  to  Kinkaid  for  advice  and  assist- 
ance, and  it  appears  that,  shortly  afterwards,  cer- 
tainly after  the  middle  of  January  (Letter  of  Jan- 
uary 17th,  p.  4516,  supra),  some  of  them  were  urging 
Kinkaid  to  buy  their  lands  to  make  good  his  bargain 
with  them.  This  urgency,  and  the  need  of  providing 
funds  to  make  good  Kinkaid 's  arrangements  with 
the  entrymen,  no  doubt  was  one  of  the  matters  which 
Steunenberg  deemed  worthy  of  a  personal  conference 
with  his  principals  at  Eau  Claire  in  December,  1902. 
Perhaps  the  growing  insistence  of  the  Schofield  in- 
terest may  also  have  had  something  to  do  with  his 
conviction  that  an  interview  was  necessary,  and  men- 
tion of  the  Schofield  interference  is  made  in  Mr.  Bar- 
ber's letter  of  the  26th,  reporting  to  Mr.  Carson  the 
information  brought  by  Steunenberg  on  the  day  be- 
fore (p.  4714). 

The  controlling  reason,  however,  which  ])rompted 
Steunenberg 's  Christmas  visit  to  Eau  Claire,  a})- 
pears,  from  the  correspondence  itself,  to  \m\o  ))een 
the  projected  acfpiisition  of  lands  in  the  Crooked 
River  district,  additional  to  those  already  entered, 
and  Mng  beyond  the  region  in  which  entries  had 
been  made. 

An  option  upon  a  mill  site  had  been  in  negotiation 
before  Christmas,  and  was  afterwards  actunllv  se- 
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cured,  as  appears  from  Taylor's  testimony  (  ), 

as  well  as  from  the  correspondence  in  the  early  part 
of  1903.  The  question  in  agitation  in  January  of 
1903  was  as  to  the  possibility  of  obtaining  this  option 
and  the  ulterior  desirability  of  building  the  mill,  and 
the  practicability  of  the  mill  depended  upon  whether 
or  not  the  timber  on  the  North  Fork  beyond  the 
Crooked  River  region  was  sufficient  to  Avarrant  ex- 
tensive operations.  The  option  ran  out  in  March, 
1903  (p.  3987). 

Mr.  Barber's  letter  of  December  26,  1902,  (pp. 
4713-4714),  opens  with  mention  of  this  mill  site  ques- 
tion as  the  particular  matters  suggested  by  Governor 
Steunenberg's  visit.  Steunenberg  appears  to  have 
come  in  response  to  a  telegram  which  directed  him 
to  wait  until  the  option  had  been  secured,  but  which 
he  misunderstood  as  requesting  his  immediate  pres- 
ence at  Eau  Claire.  His  telegram  of  the  21st,  De- 
cember, (p.  4511),  saying  "Start  tonight.  Have  im- 
l^ortant  information  concerning  North  Fork,"  was 
in  answer  to  Barber's  misunderstood  telegram,  and 
was  not,  as  is,  at  least  by  implication,  testified, 
prompted  by  the  discovery  embodied  in  Taylor's  re- 
port dated  sixteen  da.vs  before,  and  the  information 
concerning  North  Fork  was  in  regard  to  the  stream 
of  that  name  and  not  at  all  in  regard  to  the  Crooked 
River  entries. 

All  this  abundantly  appears  not  only  from  subse- 
quent letters,  but  even  from  the  Barber  letter  of  the 
26th.  Although  this  letter  is  mutilated  in  all  of  its 
parts,  which   are  most  likely   to  be  significant,  and 
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particularly  in  those  relating  to  the  Crooked  kiver  en- 
tries, sufficieiit  remains  to  show  that  the  writer's 
chief  coneern  was  in  relation,  not  to  the  entries  al- 
ready made,  hut  to  the  possibility  of  |)rocuring  ad- 
ditional entries  in  suftieient  innnl)ers  to  justify  the 
huilding"  of  a  mill. 

Mention  is  made  of  ''unsurveyed  Government 
lands"  (p.  4714);  and,  in  the  torn  context  there  re- 
mains the  suggestion  of  something  or  of  somebody 
that  was  "menacing"  some  interest  of  the  writer.  A 
sentence,  evidently  referring  to  Steunenbrg,  begins, 
"He  reports,"  but  the  remainder  of  the  page,  which 
would  show  what  he  reported,  is  torn  out.  The  next 
intact  passage  shows  that  Steunenberg  has  been  in- 
structed to  buy  "these  claims  at  not  more  than  the 
above  figures,  no  money  to  l)e  ])aid  until  land  office 
receiver's  final  receipts  are  shown  and  we  have  had 
a  full  op})ortunity  to  prove  the  correctness  of  Downs" 
estimates  by  our  estimating"  (p.  4714). 

If  this  relates  to  the  entries  already  made  on 
Crooked  River,  it  involved  the  bargaining  for  claims 
before  final  proof,  which  was  then  considered  and 
which  was,  as  Mr.  Barber  was  advised,  criminal. 

The  "Downs  estimates,"  if  they  referred  at  all  to 
the  lands  already  entered,  certainly  included  the  ad- 
ditional land  in  contemplation  l)eyond  those  pres- 
ently acquired.  Downs  is  said  to  have  reported 
314,000,000  feet  tributary  to  the  North  Fork  (p.  4715), 
at  10,000  feet  to  the  acre.  This  estimate  would  cover 
31,400  acres.  At  12,500  feet,  (p.  4801)  it  would  re- 
quire more  than  25,000  acres.    The  area  already  a])- 
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propriated  by  the  79  claims  then  subsistinpj  was  not 
over  12,d'40  acres,  or  but  little  more  than  half  the 
acreage  requisite  to  support  the  Downs  estimate. 
Necessarily,  therefore,  the  subject  of  consideration 
extended  far  beyond  the  scope  of  present  acquisition. 
This  inference  is  confirmed  beyond  question  by  tlie 
concluding  sentence  of  the  letter: 

"If  these  reports  are  anywhere  near  true, 
and  we  can  secure  150,000,000  on  the  North 
Fork,  already  filed  upon,  at  less  than  60  cents 
per  thousand,  with  the  prospect  of  150,000,000 
more,  together  with  the  mill  site  on  the  river, 
we  will   be  pretty  well   fixed  after  all"    (p. 
4716). 
And  also  the  significant  fact  that  in  the  same  letter 
he  announces  that  he  had  w^ritten  Senator  Quarles  to 
know^  if  he  intended  to  push  his  bill  to  repeal  the  Tim- 
ber and  Stone  Act  at  that  Session  of  Congress,  (p 
4716).    See  also  letter   to  Senator  Quarles   written 
same  day  (p.  4811). 

In  explanation  of  this  Mr.  Barber  says : 

''Of  course,  this  whole  first  part  of  the  busi- 
ness refers  to  the  Crooked  River  situation.  The 
Crooked  River  is  variously  referred  to  as  the 
property  on  the  North  Fork  or  the  Crooked 
River  country,  but  some  of  the  correspond- 
ence calls  it  the  Kinkaid  tracts.  This  must 
have  been  Ta.ylor's  report  that  I  referred  to 
as  having  sent  to  hun"  (p.  4716). 
The  letter  does  not,  in  its  first  part,  refer  at  all  to 
the  Crooked  River  entries  already  made,  except  to  re- 
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cite  Steimenberg's  assurance  that  the  situation  at 
Boise  is  quiet  and  that  all  can  be  obtained  that  is  de- 
sired (p.  4714).  Nor  can  it  refer  to  the  "Kinkaid 
tracts'  'alone,  if  by  this  is  meant  the  district  to  which 
Kinkaid's  operations  had  theretofore  been  limited, 
since  the  acreage  upon  wliicli  Kinkaid  had  any  pos- 
sible hold  would  not  afford  half  the  timber  in  the 
writer's  contemplation,  and,  if  that  is  all  that  was 
in  mind,  there  was  no  occasion  to  direct  Steunenberg 
"to  devote  his  entire  thne  and  energy"  to  securing  it, 
since,  even  upon  Barber's  own  statement,  all  that  was 
necessar}^  or  possible  was  to  negotiate  with  Kinkaid, 
and  moreover,  to  that  end  there  Avas  no  need  and  no 
use  to  "buy  a  little  scrip"  (p.  4715).  Neither  would 
there  have  been  any  thought  of  obtaining  150,000,000 
feet  additional  to  the  150,000,000  "already  filed 
upon." 

The  fact  is,  as  is  shown  by  other  aprts  of  the  same 
correspondence,  that  the  "Kinkaid  tract"  was  noth- 
ing more  or  less  than  the  limited  region  in  which  en- 
tries had  already,  in  and  before  October,  been  ini- 
tiated. In  Barber's  letter  to  Carson,  dated  January 
2,  1903,  one  Aveek  late  than  the  one  just  quoted,  he 
shows  that  the  question  most  urgent  and  paramount 
to  all  others  was  in  relation  to  the  navigability  for 
logs  of  the  North  Fork  and  this  question  was  inq)or- 
tant  solely  because  of  its  bearing  upon  tlie  contem- 
plated acquisition  of  additional  lands  on  the  upper 
reaches  of  the  North  Fork.    The  letter  begins : 

"I  am  in  receijit  of  your  letter  of  the  29th, 
and  note  A^our  suggestion    as  to  having    the 
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North  Fork  of  the  Boise  River  carefully  ex- 
amined to  ascertain  how  far  up  the  river  it  is 
drivable.    Of  coiu^se,  there  can  be  no  question 
on  this  point  from  the  mouth  of  Crooked  Eiver, 
on  ^Yhich  stream  most  of  the  Kinkaid  entries 
Avere  made"  (p.  4511). 
Xow  Crooked  River  and  the  North  Fork  are  dis- 
tinct streams,  though  the  two  names  are  confused  in 
the  testimony  in  their  use  to  designate  the  body  of 
land  entered  through  Kinkaid.    Crooked  River  is  an 
affluent  of  the  Xorth  Fork,  and  the  latter  extends  far 
beyond  the  point  of  junction  and  in  a  different  direc- 
tion from  the  course  of  Crooked  River.    Mr.  Barber's 
letter  just  quoted  shows,  not  only  that  Mr.  Carson 
knew  before  Christmas  of  1902  what  was  meant  by 
the  "Kinkaid,"  entries  but  that  the  "Kinkaid  lands" 
were  limited  to  a  district  lying  just  above  the  con- 
fluence of  the  two  streams. 

The  sole  perplexity,  on  January  2nd,  of  Mr.  Barber 
was  as  to  the  means  of  exploring  the  ulterior  reaches 
of  the  North  Fork  for  the  sake  of  determining  the  ad- 
visability of  buying  a  mill  site  and  acquiring  an  ad- 
ditional acreage  to  that  already  secured  by  Kinkaid 
near  the  mouth  of  Crooked  River.  The  whole  letter 
of  that  date  is  devoted  to  this  matter,  and  it  is  stated 
that  Taylor  has  been  provisionally  determined  upon 
for  that  puri^ose  (pp.  4512-4513). 

The  correspondence  for  the  next  two  months  bears 
chiefly  upon  the  same  question,  and  shows  that  very 
little  attention  was  given  to  the  acquisition  of  title  to 
the  Kinkaid  entries  (pp.  4519-4520-4521). 
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The  January  expedition  of  Taylor  appears  to  have 
l)eeu  undertaken,  not  for  the  sake  of  estimating  the 
lands  then  under  entry,  but  to  ascertain  the  extent  of 
other  timber,  and  the  availability  of  the  North  Fork 
for  l(\2:g'ing  operations.  On  January  21st,  1903,  re- 
porting the  departure  of  Taylor,  Steunenberg  devotes 
substantially  all  of  his  letters  to  the  possibilities  of 
navigation  (pp.  4520-4521-4522),  and  Taylor  himself 
testifies  that  the  reason  given  to  him  for  such  unrea- 
sonable ci'uising  as  Steunenberg  insisted  upon  was 
that  it  was  necessary  to  determine  what  disposition 
should  be  made  of  the  mill  site  option  which  should 
expire  in  March  (p.  3986). 

Taylor's  first  excursion,  indeed,  seems  to  have  been 
prompted  by  the  same  desire  to  ascertain  the  prac- 
ticability of  securing  additional  lands  to  those  taken 
by  entrymen  in  the  fall  of  1902.  This  report  of  De- 
cember 5,  1902,  (p.  3991),  deals  with  the  availability 
of  Crooked  River  for  floating  logs  and  with  the  gen- 
eral character  of  the  timber  quite  as  fully  as  with 
the  unanticipated  making  of  entries  in  the  region  be- 
tween that  stream  and  the  North  Fork,  the  entries 
being  only  incidentally  mentioned  and  only  those  in 
a  single  township  were  mentioned  at  all.  If  the  re- 
port is  a  bona  fide  document,  it  is  of  use  only  so  far  as 
it  states  facts  bearing  upon  further  acquisition.  That 
it  Avas  regarded  in  this  light  appears  fi'om  the  fact 
that  Barber  enclosed  it  in  his  letter  of  December  26th 
to  Carson,  in  which  nothing  at  all  is  said  about  the 
discovery  that  entr\qnen  had  anticipated  the  scrip- 
ping  of  the  land  and  much  is  said  al)oiit  the  extension 
of  operations : 
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"I  also  hand  von  report  of  estimator  em- 
ployed  by  the  Governor  to  work  on  North 
Fork,  which  explains  itself.  We  have  prepared 
a  little  map  showing  location  of  lands  already 
secured  by    *    *    *    entries,   etc.,   and  have 
shown  where  the  remaining   timber  on    this 
river  is  located  as  reported  by  Downs.    This 
report    shows    314,000,000    tributary    to    the 
North  Fork,  etc."  (p.  4715). 
The  report  enclosed,  Mr.  Barber  states,  (p.  4717), 
was  Taylor's  report  of  December  5th.    This  report 
certainly  does  not  explain  itself,  if  by  that  is  meant 
that  it  elucidates  the  situation  in  respect  to  the  ex- 
tent and  manner  of  the  appropriation  alread}^  made 
of  the  Crooked  Elver  lands,  nor  does  it  explain  why 
they  should  be  spoken  of  as  the  "Kinkaid  entries,"  a 
fact  of  which  Mr.  Carson  had  before  been  in  some 
way  apprised.    Nor  does  either  the  Taylor  report  or 
the  Barber  letter  show  the  ''location  of  lands  already 
secured  by  *  *  *  entries,  etc.,"  and  "where  the  re- 
maining timber  on  this  river  is  located." 

Manifestly,  in  order  to  construct  such  a  map  as  was 
enclosed,  Steunenberg  must  have  brought  much  in- 
formation additional  to  that  embodied  in  Taylor's  re- 
port, and  more  too  than  is  given  in  the  fragments  of 
Barber's  letter  of  December  26th,  and  more  even  than 
w^as  afforded  by  Downs'  estimate  of  314,000,000  feet. 
Manifestly,  also,  the  thought  predominating  in  this 
letter,  as  in  all  the  ensuing  correspondence,  was,  not 
how  to  get  from  Kinkaid  "the  lands  already  secured 
by  *  *  *  entries,"  that  is  "the  150,000,000  on  the 
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North  Fork  already  filed  upon,"  l)ut  wlietlicr  <»r  not 
to  sieze  the  opportunity  to  acijnire  the  150,000,000 
feet  reported  by  Downs  as  standing  l^eyond  the  re- 
gion already  appropriated. 

It  is  further  manifest,  from  the  same  letter,  that 
the  so-called  "Kinkaid  entries"  had  been  acquired' 
December  26,  and  that  their  acquisition  had  beeji 
bargained  for  and  definitely  settled  before  that  date. 
Mr.  Barber  speaks  of  ''the  150  millions  on  the  North 
Fork  already  filed  upon."  The  area  then  appro- 
priated was  a  little  short  of  12,500  acres ;  the  accepted 
estimates  allowed  12,500  feet  to  the  acre;  and  the 
150,000,000  feet  whicli  Barber  had  in  mind  could  not 
have  been  any  other  timber  than  that  standing  upon 
the  lands  filed  upon  in  the  preceding  autumn.  Not 
only  does  the  letter  reckon  witli  manifest  confidence 
upon  these  lands  as  safely  acquired,  but  they  are  ex- 
pressly described  as  ''the  lands  already  secured  by 
*  *  *  entries."  Clearly  Mr.  Barber  could  not  have 
written  with  as  much  assurance  of  entries  of  whicli 
he  had  first  heard  only  on  the  day  before,  and  of 
which  his  only  information  was  that  they  had  been 
pooled  in  the  hands  of  Kinkaid,  with  w^iom  no  nego- 
tiations had  as  yet  been  initiated. 

Steunenberg  left  Eau  Claire  betw^een  the  26th  and 
the  29th  of  Deceml)er,  and,  instead  of  hastening  to 
Idaho  to  close  with  Kinkaid,  Avent  to  Wasliington.  On 
January  5,  IJiO;],  he  wrote  from  that  city  to  Barber,  a 
letter,  which  Mr.  Barber  promised  to  look  u[),  but 
which  was  not  produ(^ed  (p.  4721).  On  the  7th,  Jan., 
'03,  Barber  wrote  to  Steunenberg  at  Knoxville,  Iowa, 
saying: 
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"5  have  your  letter  of  the  5th  from  Wash- 
iugton  and  note  fully  its  contents  and  am  glad 
you  have  adjusted  matters  with  the  author- 
ities." (p.  4721). 
Notwithstanding  Steunenberg  had  gone  east  from 
Eau   Claire   before   December  29th,   the   transcript 
shows  a  letter  purporting  to  have  been  Avritten  on 
that  day  and  addressed  to  Steunenberg  at  Caldwell, 
Idaho,  which  begins : 

"In  making  the  deal  with  Mr.  Kinkaid,  have 
the  deeds  to  run  to  A.  E.  Pahner,  the  same  as 
the  other  lands  you  have  been  bu}dng  for  us. 
We  are  exceedingly  anxious  to  have  every- 
thing pertaining  to  the  Barber  Lumber  Com- 
pany's plans  pushed  with  all  the  energ}^  possi- 
ble from  now  on."  (p.  4514). 
Again,  on  January  6,  1903,  another  letter  purports 
to  have  been  addressed  to  Steunenberg  in  Idaho,  be- 
ginning : 

"We  are  of  course  much  interested  in  learn- 
ing what  action  you  took  with  Kinkaid,  etc." 
(p.  4515). 
It  is  impossible  to  suppose  that  Steunenberg,  in 
leaving  Eau  Claire  for  Washington,  failed  to  inform 
Barber  of  his  destination,  and  that  Barber  believed 
that  Steunenberg  was  in  Idaho  on  December  29th  or 
on  January  6th.    What,  then,  is  the  meaning  of  the 
enquiry  on  the  latter  date  as  to  what  "action  jon  took 
with  Kinkaid,"  when  the  writer  very  well  knew  that 
Steunenberg  had  not  seen  Kinkaid,  and  could  not 
have  communicated  with  him?    Whv  should  Steun- 
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enberg  be  addressed  at  his  home  when  it  was  known 
that  he  was  in  Washington? 

Steunenbei'g,  certainly,  was  not  nnidi  ('on<'ei'ned 
about  the  proposed  negotiation  with  Kinkaid  for  the 
Crooked  River  lands,  else  he  would  liave  gone  di- 
rectly to  Boise  to  close  the  matter,  Avhich  is  repre- 
sented to  ha^'e  ])een  critical  and  urgent,  and  would 
not  have  postponed  the  securing  of  those  lands  for 
the  ten  days  or  more  which  he  spent  in  Washington 
and  in  Iowa. 

The  inference  is,  that  the  action  which  Steunen- 
berg  ''took  with  Kinkaid,"  whatever  that  action  was, 
had  been  taken  before  Stennenberg  went  to  Eau 
Claire.  At  all  events,  the  situation  was  evidently  re- 
garded as  secure  and  requiring  no  such  haste  as  was 
implied  in  Steunenberg's  telegram  of  December  21, 
1902.  The  ' '  important  information  concerning  North 
Fork,"  which  is  mentioned  in  that  telegram  as  the 
occasion  for  the  sudden  trip  to  Eau  Claire,  must  have 
related  to  the  stream  of  that  name  and  to  the  pro- 
loosed  extensive  operations,  and  not  at  all  to  the 
Crooked  River  entries. 

The  Court  is  solicited  to  re-read  the  testimony, 
(pp.  4503-4515),  and  the  included  correspondence,  in 
the  light  of  these  facts.  The  statement  ,on  page  450:  > 
of  Steunenberg's  visit  to  Eau  Claire  and  what  he  said 
on  that  occasion,  is  almost  positive  to  tlic  effect  that 
he  came  to  Eau  Claire  solely  on  account  of  Taylor's 
discovery  that  the  Crooked  River  lands  had  l)een  aj)- 
propriated  by  entrymen,  that  the  preliminary  tele- 
gram of  the  21st  was  sent  with  that  infoi-niation  in 
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the  writer's  mind,  and  that  the  only  subject  of  con- 
ference wtis  the  feasi])ility  of  buying  the  titles  from 
Kinkaid.  The  impression  thus  sought  to  be  made  is 
necessarily  inconsistent  with  the  facts  shown  by  the 
subsequent  correspondence;  with  Kinkaid's  testi- 
mony; with  Carson's  knowledge  of  Kinkaid's  concern 
in  the  entries ;  w^ith  Barber's  letter  of  December  26th; 
and  with  Steunenberg's  immediate  trip  to  Washing- 
ton. 

The  letters  of  December  29tli  and  January  6th  are 
plainly  inconsistent  with  the  fact  that  Steunenberg 
was  in  Washington. 

THE  LATEE  ENTEIES  ON  CROOKED  RIVER. 

The  letter  written  by  Barber  to  Carson  on  Decem- 
ber 26,  1902  (p.  4715),  effectively  negatives  the  de- 
fendants' assertion  of  previous  intention  to  locate 
scrip  upon  the  lands  taken  by  entries  in  the  preced- 
ing summer  and  autumn. 

Not  only  does  the  letter  fail  to  mention  the  inclina- 
tion concerning  those  entries  alleged  to  have  been 
secured  before  that  day  by  Kinkaid,  or  to  express  any 
disappointment  at  the  defeat  of  the  supposed  purpose 
of  scripping,  but  it  shows  that  the  only  intention,  at 
any  time,  of  using  scrip,  was  contingent  ux)on  an  in- 
ability to  procure  entries. 

Referring  to  the  Quarles  h\\\  to  repeal  the  timber 
land  law,  the  writer  says: 

"I  have  written  Quarles  if  it  is  his  intention 
to  push  this  bill  through  this  session.  If  it  is, 
should  we  not  buy  a  little  scrip  if  we  can  find 


225 

it  at  a  reasonable  price;  we  shall  have  our  six 
thousand  acres  in  time  and  we  will  not  use  any 
of  it  in  the  Basin  awaiting  further  develop- 
ments at  Washington"  (p.  4715). 
This  sounds  very  strange  coming  from  the  man 
who,  according  to  his  testimony,  had  been  intending 
for  at  least  four  months  to  locate  scrip  on  the  Crooked 
River  lands;  and  it  is  utterly  inconsistent  with  all  the 
testimony  to  show  that  the  writer  had,  only  the  day 
before,  been  shocked  to  learn  that  he  had  been  antici- 
];ated  in  that  jnirpose  by  a  lot  of  independent  entry- 
men. 

The  immediate  context  of  the  passage  quoted  states 
that  the  writer  has  instructed  Steunenberg  to  hold 
uj;  foj-  the  }) resent  all  matters  in  the  Basin  ,and  to  de- 
\'(>te  all  his  energy  to  securing  timber  tributary  to  the 
North  Fork  "along  the  lines  herein  set  forth."  Then 
follows  the  hopeful  expression,  already  quoted,  about 
securing  300,000,000  feet,  including  the  150,000,000 
"now  Hied  upon,"  that  is  to  say,  the  lands  elsewhere 
in  the  letter  mentioned  as  "already  secured  by  *  *  * 
entries ' ' 

Tf,  tlierefore,  scrip  was  intended  to  be  used,  it  was 
upon  the  lands,  additional  to  those  "already  se- 
cured," and  lying  further  up  the  North  Fork,  which 
it  was  contemplated  to  acquire  in  order  to  complete 
the  :n4,000,()00  feet  reijoi'ted  ))y  Downs. 

At  the  date  of  this  letter,  there  had  been  no  chiims 
initiat(Hl  in  the  Crooked  River  district  for  more  than 
two  months.  For  reasons  indicated  in  the  evidence, 
and  whicli    have  l)een    suggested  in  tlie    foregoing 
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statement,  tlic  rush  to  that  region  had  terminated 
abruptly  on  October  ITtli,  1902.  Since  that  date  Sharp 
had  been  seen  by  Senator  Foster,  and  for  more  than  a 
month  had  manifested  a  change  of  heart.  The  "Kin- 
kaid  entries"  had  been  unreported,  the  entrymen 
were  pushing  Kinkaid  to  consummate  his  "arrange- 
ments, ' '  and  Steunenberg  was,  as  the  letter  was  writ- 
ten, on  the  point  of  departing  for  Washington  to  "ad- 
just matters  with  the  authorities"  (p.  4571).  Tn  these 
circumstances,  Mr.  Barber  was  optimistic  as  to  the 
future,  and  resolving  to  expand  his  enterprise  toward 
the  further  regions  of  the  North  Fork. 

The  only  cloud  upon  the  horizon  was  the  threat- 
ened repeal  of  the  timber  land  act,  the  statute  which 
had  made  possible  all  that  had  theretofore  been  done. 
To  meet  that  contingency,  it  was  proposed  to  "buy  a 
little  scrip,"  and  to  use  the  purchase  in  connection 
with  the  6000  acres  of  scrip  held  unused  since  the  pre- 
ceding August. 

In  the  next  month  Ta^vlor  and  Downs  were  sent 
upon  snow  shoes  to  reconnoiter  the  North  Fork  re- 
gion with  reference  to  the  advisability  of  buying  the 
mill  site,  and  to  ascertain  the  sufficiency  of  the  timber 
to  justify  furthel'  expansion  in  that  direction.  Their 
report  seems  to  have  been  favorable.  At  all  events, 
the  expansion  took  place.  But  it  did  not  necessitate 
the  use  of  scrip. 

No  scrip  was  bought.  No  part  of  the  6000  acres  on 
liand  was  h)cated  in  the  Crooked  River  country  or 
elsewhere  on  surveyed  lands  until  February,  1904, 
or  on  unsurveyed  lands  until  November,  1903,  (pp. 
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4();U-  4();>5).  The  tiiubor  law  was  not  repealed.  The. 
entries  already  made  were  not  suspended,  adversely 
i'e])orted,  ov  otherwise  molested,  and  all  the  addi- 
tional land  ac(jnii'ed  in  Crooked  Hiver  was  a(;quired 
through  a  fresh  series  of  entries. 

On  February  12, 1903,  Joseph  Sullivan  and  his  wife 
filed  api^lications  for  tracts  in  the  Crooked  River  re- 
gion. They  made  proof  on  May  7th,  on  May  14th, 
1903,  both  conveyed  the  lands  to  Rand,  by  whom  sub- 
se(]uent  conveyance  was  made  to  the  Barber  Lumber 
Comjjany.  The  application  papers  of  Sullivan  and 
his  wife  were  drawn  by  Pritchard  and  their  deeds  by 
Kinkaid.  (pp.  5040-5041.    Exhibit  87  J.  3134-5,  3304). 

No  further  applications  were  filed  until  April  22, 
1903,  when  Weasel  and  York  initiated  entries.  Their 
application  papers  were  drawn  by  Kinkaid,  who  also 
(li'cw  the  deeds  by  which  both  conveyed  to  Rand  (See 
Appendix  D). 

On  May  29th,  1903,  six  additional  a])plications  were 
Hied  for  lands  in  the  Crooked  River  District;  several 
followed  in  July  and  others  in  August,  and  by  the 
15th  of  August  there  had  been  filed  twenty-five  ap- 
l)lications.  In  thirteen  of  these  cases  it  appears  that 
the  initial  pa])ers  wei'e  di'awn  by  Kinkaid,  and  in 
thi-ee  by  Pritchard.  With  respect  to  the  residue,  the 
ti'anscript  fails  to  show  who  were  concerned  in  the 
jreparation  of  the  i)a})ers  (See  A})i)eiidix  !)). 

Here  then,  was  an  ai-ea  of  4,000  acres,  entered  in 
the  s[)ring  and  sunnne]*  i'oilowing  Mr.  Barber's  lette^' 
of  December  26th,  1902,  in  which  he  i)roposed  to  buy 
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scri})  forjoeatioii  on  the  Crooked  IJiver  lands.  The 
earliest  of  the  applications  were  not  filed  for  more 
than  six  weeks  after  the  date  of  that  letter;  the  next 
two  were  six  weeks  after  that,  and  the  subsequent 
entries  did  not  begin  until  the  end  of  May.  (See  Ap- 
pendix D). 

The  Barber  Company  had  practically  five  months 
in  which  to  acquire  the  land  by  scrip,  and  it  had,  at 
that  time  6,000  acres  of  scrip  in  its  treasury. 

The  necessary  inference  is  that  the  Company  did 
not  desire  to  locate  scrip.  If  there  was  ever  any  in- 
tention to  do  so,  that  intention  was  abandoned  be- 
cause the  procurement  of  the  entries  was  found  to  be 
more  advantageous. 

This  failure  to  use  scrip  after  Christmas  of  1902, 
and  to  secure  the  remaining  lands  on  Crooked  River, 
is  not  attempted  to  be  explained  bv  anything  in  the 
testimony.  Assuming  that  there  was  a  purpose  to 
scrip  the  lands  appropriated  by  entrymen  in  the  fall 
of  1902,  there  is  no  pretence  of  an}^  such  purpose  in 
relation  to  the  later  entries  in  the  same  region  just 
referred  to. 

If  it  was  not  advantageous  to  use  scri])  in  the 
spring  and  summer  of  1903,  it  had  not  been  advan- 
tageous to  use  scrip  in  the  fall  of  1902. 

Mr.  Barber's  intention,  on  December  26th,  1902, 
was  expressly  declared  to  be  based  uj^on  the  proposed 
repeal  of  the  timber  land  law.  If,  in  view  of  that  leg- 
islation, he  did  not,  in  fact,  buy  and  locate  scrij),  but 
resorted  to  entries  to  secure  the  additional  area  de- 
sired, it  is  unreasonable  to  suppose  that  he  intended 
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to  use  scrip  four  months  before  when  no  such  legisla- 
tion was  in  ]»rospect. 

If  the  company,  desiring  to  obtain  the  additional 
Crooked  River  lands,  did  not  use  scrip  when  it  had 
scri]),  wlien  tlie  timber  land  law  was  about  to  be  re- 
])eakHl,  and  when  there  were  no  entrymen  to  prevent, 
))ut  resorted  to  entries  instead,  the  only  reasonable 
conclusion  is  that,  in  the  preceding  fall,  it  did  not 
want  to  use  scrip,  but  in  ])referenca  procured  entries 
to  be  made. 

Neither  Barber,  Moon,  noi'  Ivinkaid,  in  their  elab- 
orate explanation  of  their  connection  with  the 
Crooked  River  lands  appear  to  have  thought  of  this 
secondary  series  of  entries.  All  have  overlooked  th(i 
fact  that  later  entries  in  that  region  were  separated 
from  the  first  series  by  a  hiatus  of  six  months,  and 
they  have  assumed  that  the  Court,  too,  would  oxer- 
look  that  fact,  and  would  also  ovei'look  wliat  occurred 
in  the  interval. 

Kinkaid  says  that  he  was  employed  hy  KSteunen- 
berg  about  the  10th  of  February,  1903,  to  buy  the  ex- 
isting titles  which  then  numbered  seventy-nine.  He 
admits  bu^ying  ninety-four  (p.  4285),  and  it  appears 
that,  ill  five  other  cases  the  deeds  were  drawn  by 
Pritchard,  so  that  the  two  men  must  liave  secured  at 
U'ast  twenty  titles  initiated  after  Kinkaid  was  em- 
l)loyed;  as  to  these  later  cases,  all  of  Kinkaid 's  de- 
tailed narrative  of  adverse  interests  and  negotiation 
has  no  apjdication,  all  that  he  states  having  occurred 
before  the  10th  of  February,  and  there  is  no  explana- 
tion as  to  all  the  extensive  purchases  made  after  tliat 
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date.    So  of  all  the  claims,  numbering  104,  entered,  in 

■s, 

the  Crooked  River  region  between  August  27th,  1902, 
and  August  15th,  1903,  the  Barber  Lumber  Company 
acquired  title  to  every  one  of  them,  a  short  time  after 
final  proofs  were  made  upon  them,  with  one  or  two 
exceptions  (pp.  ).  Every  entr^Tiian  was  lo- 
cated by  the  locating  firm  of  Patrick  H.  Downs  and 
John  I.  A¥ells  (see  ajipendix  C.  and  D.  ,and  pages 
4096,  4101,  and  4138) ;  and  the  entry  papers  and  deeds 
of  a  great  majority  of  the  entrymen  w^ere  prepared 
by  either  Kinkaid,  Wells  or  Pritchard,  as  has  been 
herein  shown. 

Barber  and  Moon,  in  telling  how  virtuously  they 
had  intended  to  use  scrip,  and  how  grievoush^  they 
were  disappointed  by  the  premature  enterprise  of  the 
Boise  entrjrmen,  seem  to  suppose  that,  in  thus  sm- 
counting  for  the  acquisition  of  the  original  79  titles 
through  Kinkaid  they  have  covered  all  of  the  Crooked 
River  entries,  and  that  it  is  unnecessary  to  explain 
the  remaining  25  cases  in  which  also  they  acquired 
titles  with  the  assistance  of  Kinkaid.  If  it  be  found 
in  respect  of  these  latter  entries  that  they  were  the 
result  of  unlawful  procurement,  it  follows  pari 
ratione  that  the  same  finding  should  be  made  regard- 
ing all  of  the  others. 

Finally  the  Crooked  River  affair,  as  stated  by  the 
defendants,  is  constantly  and  in  all  of  its  details  op- 
posed by  the  objection  which  pervades  the  whole  case, 
its  fundamental  impossibility  and  its  necessary  in- 
creditability.  It  is  inexplainable  that  all  of  the  titles 
entered  in  the  fall  of  1902  should  gravitate  to  Kinkaid 
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and  be  found  neatly  and  conveniently  collected  in  the 
hands  of  the  Barber  Lumber  Company.  Kinkaid 
tells  us  in  effect  that  he  la])ored  tliroughout  these 
transactions  under  a  constitutional  indisposition  to- 
wards timljer  lands,  and  in  respect  of  this  case,  as  of 
tlie  others  into  wliich  ]ie  was  drawn,  lie  insists  upon 
his  reluctance  to  ha^•('  anythinji,"  to  do  with  the  ac- 
quisition of  said  lands.  In  the  previous  winter  Kin- 
kaid had  incurred  the  censure  of  Sw^eet,  who  lost 
patience  wdth  him  because  he  "was  not  a  real  estate 
man  at  all  -  *  *  was  too  conservative  ^-  *  *  and  was 
not  enough  of  a  rustler;"  and  Sweet  had  refused  to 
admit  him  to  a  partnership  in  the  Basin  enterprise 
because  he,  Kinkaid,  did  not  have  an  aptitude  for 
such  transactions.  Sweet  saying,  "you  are  no  pro- 
moter; you  could  not  sell  this  ])ro])erty"  (pp.  4241- 
4253). 

It  was  the  xovy  irony  of  fate  that  this  unassum- 
ing gentleman,  of  such  retiring  disposition  and  so 
unfitted  for  commercial  affairs,  should  be  selected 
by  everyone  of  the  79  entrjrmen  who  had  filed  in  the 
fall  of  1902  to  act  as  agent  for  the  sale  of  the  79 
titles,  xifter  Kinkaid  had  been  pronounced  unfit 
for  such  a  trust  by  his  intimate  friends,  these  com- 
parative strangers,  by  some  inverted  instinct,  sought 
him  out  and  forced  him  into  their  collective  service, 
and  he  found  himself  burdened  with  a  mass  of  titles 
spontaneously  accumulating  in  his  unwilling  hands. 

In  this  extremity  of  Kinkaid 's  distress,  by  ha])])y 
accident  appears  his  old  friend  and  ally  in  the  af- 
fairs of  the  Basin,  Steunen])erg,  and  Steunenberg 
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brings  promise  of  relief.  He  will  go  to  Eau  Claire 
and  try  fo  persuade  Barber  and  Moon  to  take  the 
titles  from  Kinkaid's  involuntary  custody.  The  trij) 
is  made  to  Eau  Claire,  and  thenee  to  AVashington, 
"to  adjust  matters  with  the  authorities,"  and  Kin- 
kaid  is  relieved. 

Steunenberg  did  not  return  to  Boise  before  the 
10th  of  January,  1903,  having  been  in  Iowa  on  the 
7th  and  after  that  date  long  enough  for  a  letter  to 
come  from  Eau  Claire.  By  the  13th,  a  month  before 
his  letter  of  February  13th  (p.  4527),  Kinkaid  was 
urging  him  to  buy  the  titles,  sajdng  that  "the  situa- 
tion was  critical,"  and  after  a  month  of  anxiety  and 
travail  of  spirit  the  transaction  was  securely  ef- 
fected, and  the  Barber  Company  got  the  titles. 

Such  a  series  of  accidents  constitutes  too  great 
a  strain  upon  credulity.  If  all  the  testimony  upon 
the  matter  were  consistent,  the  inherent  improba- 
bility of  the  narrative  would  put  it  beyond  accept- 
ance. The  only  rational  way  to  deal  with  such  a 
state  of  facts  is  to  account  for  it  as  it  accounts  for 
itself  upon  its  face,  and  to  find  that  all  the  Crooked 
River  entries  were  procured  by,  and  in  the  interest 
of,  the  Barber  Company. 

THE  ENTRIES  IN  Tp.  6  N.,  R.  4  E. 

At  the  beginning  of  the  operations  that  are  the 
basis  of  this  suit,  the  tract  of  land  hereinbefore  re- 
ferred to  as  Tp.  6  N.,  R.  4  E.,  was  unsurveyed  land. 

In  June,  1902,  Mr.  Moon  as  has  been  stated  before 
made  his  first  visit  to  Idaho,  and  on  that  occasion 
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brought  witli  liiiii  ^fr.  Connors,  a  tinil)er  criiiscr  of 
C]iii)])awa    Kails,  AVisconsin.     This  was  a  ''t^x'ncml 
exploration  trip."     They  examined  the  timlxT   in 
the  Boise  Basin,  then  came  down  Granite  Creek  and 
upon  T]).  6  N.,  R.  4  E.    Moon  was  deeply  im])ressed 
with  this  township,  because  of    the  ([uantity    and 
quality  of  the  timber  it  contained,  it  being  very  de- 
sirable and  the  best  he  had  seen,  and  also  because  it 
was  situated  lower  down  on  the  river  and  nearer 
Boise  than  any  other  timber  he  had  inspected.     So 
impressed  was  he  with  importance  of  acquiring  this 
tract  that  upon  liis  rt>turn  to  Boise  he  directed  both 
Steunenberg  and  Palmer  to  have  Connors  cruise  the 
same  thoroughly  (p.  4547).    And  again  at  the  time 
of  Moon's  first  visit  Downs  was  employed  and  i)aid 
by  Palmer  $43.50  on  June  16,  1902,  (p.  5240),  and 
there  is  no  doubt  that  Downs  guided  Moon  and  Con- 
nors OA'er  the  Boise  Basin  and  into  the  ''6-4"  tract. 
Mr.  Barber,  like  Mr.  Moon,  was  also  deeply  im- 
pressed with  the  imi)ortance  of  acquiring  this  tract, 
and  in  answer  to  the  question    why  Connors    had 
cruised  and  estimated  the  entire  town  in  1902,  said: 
"It  was  because  we  saw  the  almost  abso- 
lute necessity  of  handling  that  timber  in  con- 
nection with  the  Boise  Basin  pi-ojjci',  the  great 
desira])ility  of  it,  and  we  wanted  to  be  pre- 
pared when  it  did  come  into  the  market  to  act 
promptly"  (p.  4542). 
And  they  discussed  ways  and  means  of  inducing  the 
then  Governor  of  Idaho  to  have  that  town  surveyed 
and  thrown  ojjen  to  entry  (p.  4541). 
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Barber,  for  some  unknown  reason,  fell  into  the 
error  thaf  tins  township  would  be  open  for  entry  on 
July  15th,  190P>;  telegraphed  on  July  2nd,  to  Steun- 
enbrg,  who  was  at  Boise,  as  follows: 

"Cannot  leave  here  for  two  weeks.    T)o  not 
neglect  town  6,  range  4,  the  15th."  (p.  4559). 

On  July  15,  1903,  the  approved  plat  of  said  town- 
ship was  filed  in  the  land  office  at  Boise,  and  in  vir- 
tue of  the  Act  of  Congress  regulating  such  matters 
in  the  State  of  Idaho,  the  State  had  sixty  days  there- 
after to  exercise  its  preference  right  in  selecting 
such  sections  in  that  township  as  it  saw  fit;  and 
upon  the  filing  in  the  land  office  of  the  list  indicat- 
ing what  lands  it  had  selected,  the  land  in  the  town- 
ship not  selected  by  the  State  became  subject  to 
entry  by  the  public  immediately  thereafter,  (p. 
3009). 

The  selection  of  land  on  behalf  of  the  State  was 
made  by  the  State  Land  Board,  of  which  the  gov- 
ernor was  chairaian,  and  the  deliberations  and  con- 
ferences of  the  board  as  to  what  lands  it  would  select 
were  regarded  by  members  of  that  body  as  confi- 
dential (pp.  1101-1102-1119-1127). 

During  the  period  that  the  board  had  under  con- 
sideration the  selection  of  lands  in  said  township, 
Mr.  Borah,  the  attorney  for  the  Barber  Lumber 
Company  ,on  several  occasions,  called  upon  the  then 
governor,  John  T.  Morrison,  at  the  latter 's  office, 
and  inquired  w^hether  the  State  intended  to  select 
any  land  in  that  township.  Upon  being  advised  that 
it  would,  said  attorney  at  first  demurred  to  such  se- 
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leotion  being  made,  and  then  asked  if  it  Avould  be 
possible  for  the  State  to  waive  any  rights  it  had 
there.  He  then  attempted  to  dissuade  the  governor 
from  making  any  selection  in  said  township,  and  be- 
ing unsuccessful  in  this,  and  being  advised  that  it 
liad  ])een  decided  to  select  4,000  acres,  he  asked  that 
that  amount  be  reduced  and  that  the  selection  be 
made  as  small  as  possible.  He  also  made  efforts  to 
learn  what  lands  were  to  be  selected  (pp.  1102-110;>- 
1104). 

That  was  the  only  instance  while  Governor  Mor- 
rison was  in  office  that  anyone  tried  to  learn  what 
lands  it  was  intended  to  select  on  behalf  of  the  State 
(p.  1127). 

Patrick  Downs  had  cruised  and  estimated  "6-4" 
in  the  spring  of  1903  (p.  4016).  He  knew^  that  "the 
comjjany"  purposed  to  acquire  title  to  the  land  in 
that  township  not  selected  by  the  State,  and  after 
that  they  did  not  intend  to  secure  any  more  land,  as 
they  had  about  all  they  wanted  (]).  3922).  It  there- 
fore became  necessar}^  that  he  l)e  advised  of  what 
land  the  State  purposed  to  select,  so  that  he  might 
locate  persons  on  the  several  tracts  tliat  remained, 
and  have  persons  ready  to  file  thereon  before  it  be- 
came generally  known  what  the  State  would  take. 
Accordingly,  during  the  period  the  State  board  were 
considering  what  land  it  would  selec-t,  and  before 
the  list  thereof  had  been  filed.  Downs  employed  Kin- 
kaid  to  find  out  what  lands  the  State  would  select  in 
that  town.     (pj).  4018-4019). 

Kinkaid,  in  relatiiig  Intw  lie  ()l)taiiicd  this  infor- 
mation, said: 
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"My  recollection  is  I  went  to  the  Land  Of- 
fice^first  to  talk  to  tlie  officers  there  about  it. 
I  went  over  to  the  State  House  and  called 
ui3on  tlie  Governor,  and  I  don't  remember 
whether  I  saw  him  at  that  time,  or  not.  I  like- 
ly saw  his  Secretary,  and  asked  him  about  the 
State  selections,  and  of  course  the  right  place 
to  go  was  into  the  State  Land  Office.  I  had 
first  gone  to  the  United  States  Land  Office,  of 
course,  and  I  went  into  the  State  Land  Office, 
and  saw  the  officers  and  clerks  there.  Now 
I  don't  know  who  the — I  think  the  active  head 
of  the  State  Land  Board  was  Mr.  Norman 
Jackson,  at  that  time,  because  I  knew  that  he 
w^as  in  that  position  from  news-papers,  but  I 
don't  remember  that  I  ever  knew  Mr.  Jack- 
son, and  I  don't  know  that  I  met  him  there  at 
that  time,  or  who  it  was  that  I  met.  I  asked 
him  about  the  selections  there  and  the  clerks, 
or  the  officer  in  charge  there,  or  some  one, 
showed  me  some  of  the  titles  and  plat  books, 
and  I  noted  upon  the  plat  which  I  had  with  me 
what  I  learned  about  it,  but  it  is  my  recollec- 
tion that  it  wasn't  a  definitely  settled  proposi- 
tion, that  it  wasn't  certain  whether  they  would 
take  these  particular  lands  or  not,  but  what- 
ever I  got  there,  I  gave  the  result  to  Mr. 
Downs,  I  don't  know  who  I  got  that  from. 
There  was  nothing  mysterious  about  it.  There 
was  nothing  adroit  or  shrewd  in  any  way,  and 
I  don't  know  what  officer  it  was"  (p.  4291). 
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The  period  in  which  the  State  was  limited  to  ex(n'- 
eise  its  preference  right  in  said  townsliip  expired 
Saturday  September  12th,  190:  >.  On  the  afternoon 
of  that  day,  it  avaiknl  itself  of  that  right  by  filing  m 
the  land  office  at  Boise  a  list  of  the  lands  selected, 
and  the  other  lands  in  said  township  consequently 
were  open  to  entry  by  the  general  pul^lic  ^londay, 
September  14th,  1903.    (p.  2968). 

In  the  evening  of  the  Saturday  that  the  list  o^ 
the  State  selections  was  filed,  and  after  the  close  of 
the  land  office,  a  number  of  persons  formed  in  line 
at  the  door  of  the  land  office  and  these  and  others 
who  joined  them  Saturday  night  and  Sunda}^,  re- 
mained in  line  until  the  land  office  opened  Monday 
morning,  when  there  were  thirty  persons  in  the  line 
(p.  2970). 

Of  the  thirty  persons  lined  up  at  the  land  office 
Monday  morning,  September  14,  1903,  the  following 
twenty-five  persons  filed  applications  to  enter  each 
a  quarter-section  in  township  ^'6-4":  Margaret 
Scully,  George  G.  Eagleson,  Mary  J.  Eagleson, 
Wlieeler  H.  Martin,  Thomas  L.  Martin,  Anna  L. 
Fisher,  Lorin  T.  Kinert,  Joseph  Penrod,  Alexander 
T.  Ellis,  Charles  W.  Clawson,  Frank  R.  Martin,  Jo 
seph  Ehrmanntrant,  Jr.,  George  R.  Avery,  Andrew 
Campbell,  Wilbert  R.  Reeves,  Willis  A.  Ross,  Josie 
N.  Ross,  Margaret  Ehrmanntrant,  Harry  B.  Nol^le, 
Cleora  M.  Snow,  William  R.  Coleman,  Charles  B. 
Farraday,  Rice  J.  Harbaugh,  John  K.  Woodbui'n 
and  AVilliani  B.  Davidson;  many  of  said  ])ersons  had 
Ik'cii  procured  to  make  the  entry  either  hy  Kinkaid 
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or  Downs...  AVitliiii  the  week  before  it  was  known 
to  the  pnblie  what  land  the  State  would  select, 
Downs  had  taken  all  of  said  entrymen,  with  one  or 
two  exceptions,  upon  the  land  and  had  pointed  out  to 
each  the  particular  tract  he  or  she  was  to  file  upon 
or  enter  (pp.  2972-2973-4027;  also  appendix  E.). 

The  entry  papers  ,viz.,  the  sworn  statement,  non- 
mineral  affidavit  and  the  notice  of  publication  of 
eighteen  of  the  twenty-five  entrymen  were  prepared 
by  Kinkaid.  (See  appendix  E.). 

Not  one  of  these  applications  conflicted  with  any- 
one of  the  other  applications  or  with  any  of  the  selec- 
tions made  by  the  State  (p.  2974). 

Kinkaid  furnished  a  number  of  the  entr>Tiien  who 
filed  upon  claims  in  said  township  September  14, 
1903,  with  the  money  Avith  which  they  made  final 
proof.  Among  these  were  Eice  J.  Harbaugh,  Wil- 
liam R.  Coleman  and  Alexander  T.  Ellis. 

Harbaugh  is  a  steam  engineer  and  at  that  time  was 
employed  upon  a  ranch  a])out  three  miles  from  Boise, 
owned  by  John  T.  Morgan,  late  Chief  Justice  of  tho 
Supreme  Court  of  Idaho,  (p.  2178). 

Ellis  is  a  blacksmith,  and  at  that  time  was  the  pro- 
prietor of  a  shop  at  Boise.  Coleman  is  also  a  black- 
smith, and  was  then  in  the  employ  of  Ellis  (p.  2405- 
2406).  He  was  a  married  man  and  his  family  con- 
sisted of  a  wife  and  six  children  (pp.  2368-2369). 
Harbaugh  made  final  proof  December  7th,  1903  (p. 
2179).  Ellis  made  proof  December  11th,  1903.  (p. 
2408).  Coleman  made  proof  December  17th,  1903 
(p.  2369). 
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The  clay  Harl^augh  was  to  make  proof,  Kinkaid 
asked  him  if  he  was  prepared  to  make  final  pi'oof ,  and 
when  told  that  he  was  not,  said:  "T  will  see  that  you 
get  the  money"  *  *  *  "go  down  and  liave  a  talk  with 
Alexander  Ellis"  (pp.  2191-2192). 

Kinkaid  went  to  Ellis'  shop  and  handed  him  a  roll 
of  bills  and  told  him  to  give  it  to  Harbaugh.  llar- 
baugh  was  not  working  for  Ellis,  nor  was  he  about 
the  shop  at  that  time.  He  came  in  the  rear  door  of 
the  shop,  however,  a  few  minutes  after  Kinkaid  de- 
parted. Ellis  handed  Harbaugh  the  money  which 
Kinkaid  had  left  with  him  for  that  purpose,  without 
comment  and  without  so  much  as  counting  the  same 
(pp.  2413-2414). 

On  the  fourth  day  after  Ellis  supplied  Harbaugh 
with  money  furnished  l^y  Kinkaid  for  Harbaugh 's 
final  proof,  that  is  to  say,  on  December  11th,  the  final 
proof  of  Ellis  himself  became  due.  Ellis  finding  him- 
self confronted  Avith  this  urgent  and  apparently  un- 
expected emergency  endeavored  unsuccessfull^y  to 
borrow  the  requisite  amount  from  one  of  the  banks 
at  Boise.  Upon  his  reporting  to  Coleman  his  in- 
ability to  negotiate  the  loan,  Coleman  suggested  that 
he  thought  he  could  get  the  money  from  his  friend 
Kinkaid.  Coleman  thereupon  went  to  Kinkaid,  to 
whom  it  seems  Ellis  himself  had  not  thought  of  ap- 
plying, although  he  had  himself  carried  to  Harbaugh 
from  Kinkaid  the  money  which  Kinkaid  had  su])- 
plied  for  Harbaugh 's  final  proof.  (N)lcinan  obtained 
from  Kinkaid  the  money  which  Ellis  needed,  and 
with  that  monev  Ellis  made  his  final  proof  (pp.  2416- 
2417). 
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The  aiiiuiint  furnished  Ellis  by  Kinkaicl  to  make 
filial  proof  was  deducted  by  the  latter  when  the  final 
negotiations  for  the  transfer  of  the  daun  were  closed 
with  Kinkaid,  and  Ellis  made  a  deed  to  Long  of  the 
same  (pp.  2373-2374-2426-2437).  Ellis  understood 
that  Kinkaid  was  doing  business  for  some  company 
(p.  2426). 

On  the' sixth  day  after  Coleman  had  obtained  from 
Kinkaid  the  money  with  which  Ellis  made  final 
proof,  that  is  to  say,  December  17th,  the  final  proof 
of  Coleman  was  to  be  made.  Coleman  being  at  that 
time  also  in  urgent  need  of  four  hundred  dollars  for 
that  purpose,  made  an  unsuccessful  attem^it  to  bor- 
row that  amount  at  one  of  the  banks  at  Boise,  and 
also  from  two  residents  of  that  city  (2371-2374).  With 
the  assistance  of  Henry  Rics,  he  borrowed  four  hun- 
dred dollars  from  Dean  West  (p.  2371-2375)  and  with 
that  money  made  his  proof. 

The  same  Henry  Rics  and  the  same  Dean  West 
Avho,  it  is  to  be  remembered,  figured  extensiA^ely  in 
the  basin  entries  two  years  before,  and  at  that  time 
had  disbursed  quite  an  amount  of  money  for  John  I. 
W^ells. 

About  the  time  of  the  filing  of  the  approved  plat  of 
township  6  X.,  R.  4  E.,  in  the  land  office  at  Boise,  one 
Ct.  D.  Hoseley,  of  Wisconsin,  arrived  at  Boise.  For 
15  or  18  years  prior  to  that  time  he  had  been  em- 
plo}Td  by  the  Northwestern  Lumber  Company,  of 
which  James  T.  Barber  was  president.  Hoseley  came 
at  the  request  of  Barber,  who  paid  his  travelling  ex- 
penses. 
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His  mission  to  Idaho  was  to  go  iuto  the  Basin  and 
Crooked  Kiver  country  and  to  report  to  Barber  the 
(|uantity  and  ({nality  of  the  thnber  in  that  region,  and 
the  feasibility  of  logging  and  driving  the  timber  down 
the  stream. 

At  Boise,  Hoseley  met  Barber  and  Steunenberg  to- 
gether, several  days  after  his  arrival,  and  Barber  told 
liini  Hoseley  was  to  be  accompanied  on  his  expedition 
by  Patrick  Downs,  (pp.  2730  to  2737),  and  Hoseley 
and  Downs  then  went  into  the  timber  country  to- 
gether. 

Before  starting  for  the  timber  country  with 
Downs,  Barber  admonished  Hoseley  to  "see  what  you 
go  to  look  at.  You  go  and  see  it,  and  don't  take  any- 
body's say-so  about  anything"  (p.  2756).  Hoseley 
and  Downs  were  in  the  timber  for  several  weeks, 
when  Hoseley  returned  to  Boise  and  reported  to  Bar- 
ber,   (pp.  2734-2735). 

Witliin  three  weeks  after  Hoseley 's  arrival  in  Ida- 
ho, he  was,  on  August  4,  1903,  located  on  a  quarter- 
section  of  timber  land  in  the  Crooked  River  region 
l)y  Patrick  Downs  (p.  2758).  His  application  papers 
were  prepared  by  John  Kinkaid  (}).  2782)  and  he 
conveyed  the  same  to  the  Barber  Lumber  Company 
in  consideration  of  $3,500  in    December,    1906.    (p. 

OJi-)>>  ) . 

Hoseley  returned  to  liis  home  in  Wisconsin  in  Au- 
gust, 1903,  and  shortly  thereafter,  \i\Hm  tlic  rcMpiest 
of  Barber,  he  went  to  Eau  Claire,  Wisconsin  (pp. 
271^)5-2736),  and  it  was  on  this  visit  in  consequence  of 
Barber's  solicitation,  that  he  accepted  enq)lo\Tnent 
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to  go  to  Boise  and  w orlv  for  the  Barber  Lumber  Com- 
pany. 

At  the  date  of  said  employment  of  Hoseley  by  Bar- 
ber, which  was  the  tenth  or  twelfth  of  September, 
1903,  (pp.  2738-2759-2760-4540),  Barber  gave  to 
Hoseley  a  tract  book  (Marked  Complainant's  No. 
141  A.  p.  5196)  (original  with  clerk  this  Court),  whicli 
Barber  said  contained  markings  indicating  the  hold- 
ings of  the  Barber  Lumber  Company  in  Idaho.  This 
was  the  only  book  Hoseley  had  as  a  guide  or  chart 
of  the  Barber  Lumber  Company  lands  which  he  was 
to  log  over  and  work  upon  (pp.  2738-2741-2750-2771- 
2791) .  Hoseley,  immediately  after  his  visit  with  Bar- 
lier,  returned  to  his  home  at  Nealsville,  Wisconsin, 
and  began  preparation  to  move  to  Idaho.  He  started 
for  Boise  September  16, 1903,  and  arrived  at  said  cit.v 
September  21,  1903  (p.  2736). 

Barber,  at  the  time  he  gave  Hoseley  said  book, 
stated  to  him  that  "they"  had  500,000,000  of  timber 
in  Idaho  (p.  2737). 

This  book  contains  about  50  pages,  each  page  con- 
taining a  diagram  of  some  township.  At  the  top  of 
each  page  is  marked  the  number  of  the  township  and 
the  range  that  page  represents.  On  the  fly  leaf  of 
the  book  is  an  index  in  Moon's  handwriting  (p.  4544), 
and  made  before  the  book  was  given  to  Hoseley,  in- 
dicating the  page  on  which  the  several  townships  may 
be  found.  Each  page  is  subdivided  into  squares  rep- 
resenting the  several  sections  in  said  township,  and 
each  section  is  again  subdivided  to  represent  the 
quarter-sections  and  40-acre  tracts  in  each  section. 
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The  ''li(>ldiiii>'s"  of  the  Bai'lxT  I.unibei'  Company 
arc  iiidicatcd  in  said  hook  by  small  dots  or  straight 
lines,  clieeks  or  v\s,  and  (*i'oss  marks  or  x's,  written  in 
red  ink  in  a  nnnd)ei-  of  the  4n-acre  squares  in  the  vari- 
ous sections  on  the  several  jjages. 

Page  seven  of  said  book  represents  Tp.  6  N.,  R,  '. 
E.  There  is  no  question  that  the  township  and  range 
\v(M('  written  at  the  tops  of  the  pages  and  referred 
to  in  the  index  when  the  book  was  given  to  Hoseley 
l)y  i>arber  (p.  2762).  Though  Hoseley  admits  that 
lie  told  Mr.  Garrett,  the  Receiver  of  the  land  office, 
that  the  marks  or  dots  in  red  ink  on  said  page  7,  rep- 
resenting Tp.  6  X.,  Tv.  4  E.,  were  also  there  when  the 
hook  was  giA'en  to  him  by  Barber  at  Eau  Claire  about 
8eptend)er  12, 1903  (p.  2794),  and  that  when  he  talked 
toOarrett  lie  believed  that  all  red  ink  marks  were  in 
tlie  book  (p.  2793),  he  is  now  somewhat  doubtful 
about  the  accuracy  of  that  statement.  This  doubt 
has  been  created  because  Tp.  6  N.,  R.  4  E.,  was  not 
open  for  entry  when  the  book  came  into  his  posses- 
sion, and  the  Barber  Liunber  Company  could  not 
have  owned  said  land  at  that  time,  and  also  because 
there  are  a  number  of  quarter  sections  now  marked 
with  a  <'li('ck  mark  in  said  l)()ok,  whicli  were  after- 
wai'ds  h)cated  by  scri}),  and  also  because  his  own 
chiini  had  not  been  sold  to  the  Barber  lAunber  Com- 
pany at  that  time,  and  is  now  checked  with  a  red 
mark  (p.  2994). 

In  testifying  in  relation  to  the  red  marks  on  page 
7  of  the  book  T]).  G  X.,  R.  4  P].,  in  answer  to  the 
<|nestion  wliether  the  red  ink  marks  were  there  when 
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the  book  was  gi\-('n  to  liiui,  lie  said: 

"I  don't  remember  whether  the}'  was  oi- 
they  wasn't"  (p.  2791). 

On  page  7,  or  the  ''6-4"  plat  in  said  book,  are  a 
number  of  red  "dots,"  and  every  quarter  section  in 
that  tV)wnship  thus  marked  was  a:^teinvards  ac- 
quired by  the  Barber  Lumber  Company,  and  those 
dots,  Hoseley  understood,  indicated  the  tract  that 
the  Company  would  buy  if  it  contained  a  certain 
quantity  of  timber  (p.  2743). 

At  the  23resent  tune  there  are  only  990  red  ink 
marks  in  the  said  book.  They  represent  247  Yo,  160 
acre  tracts,  or  quarter-sections,  and  considering 
that  each  would  cruise  12,500  feet  to  the  acre, 
there  would  be  represented  by  said  chart,  oi* 
book,  as  the  holding  of  the  Barber  Lumber 
Company  in  Idaho  at  the  time  the  book  was  given  to 
Hoseley,  495,000,000  feet,  5,000,000  feet  less  than 
Barber  told  Hoseley  they  had,  and  55,000.000  feet 
less  than  Hoseley  estunated  was  on  the  land  indi- 
cated by  said  book  after  going  over  the  land  and  in- 
creasing the  estimate,  on  a  ten  per  cent  basis  (p. 
2737). 

In  this  calculation  is  included  the  25  quarter-sec- 
tions in  ''6-4"  or  4000  acres  (marked  "1"),  that  the 
company  did  acquire  (see  appendix  E),  and  the  16 
entries  also  marked  "1"  initiated  on  and  after  July 
10, 1903,  containing  2,560  acres,  which  it  also  secured 
later  (see  appendix  D),  and  also  the  2,640  acres  of 
scrip  for  which  tlie  Company  bargained  September 
4,  1903  (Exhibits  ),  and  which  defendants  say 
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were  uot  located  imtil  the  following  October.  To 
elmiiiiate  this  9,200  acres  would  be  to  further  re- 
duce the  amount  of  timber  that  Barber  told  Hoseley 
they  owned  in  Idaho,  115,000,000  feet,  or  by  more 
than  one-fourth,  and  Hoseley 's  statement  in  that  re- 
spect is  uncontradicted.  Connors  cruised  the  entire 
town  of  "6-4"  for  the  Barber  Lumber  Companj^ 
prior  to  July  26,  1902  (pp.  4542-4781  and  Exhibit 
143  K,  original  is  filed  with  Clerk  of  this  Court), 
more  than  a  year  before  it  became  open  to  entry  and 
almost  a  year  before  it  was  surveyed,  and  by  a 
glance  at  his  estimates  made  at  that  time  (Exhibit 
143 — )  and  (Appendix  E)  it  will  be  seen  that  the 
Barber  Company  acquired  every  claim  that  Connors 
reported  as  worth  having,  and  the  claims  that  Con- 
nors' estimates  indicate  as  desirable  are  marked  on 
the  "6-4"  plat  in  the  Hoseley  book  page  7  (Exhibit 
141  A.)  Avith  a  "dot"  or  "straight  mark"  and  Hose- 
ley understood  that  the  claims  thus  marked  the 
company  would  ])urchase  if  they  were  "good"  (p. 
2740). 

Barber  and  Moon  assigned  as  the  reason  they  took 
titles  to  the  property  they  acquired  in  the  names  of 
Palmer,  Rand  and  Long  was  that  they.  Barber  and 
Moon,  were  well  known  lumber  men,  and  Barber 
was  generally  known  as  a  lumber  man  looking  for 
a  western  proposition,  and  that  should  it  become 
known  that  persons  known  as  timber  operators  were 
purchasing  timber  land  in  a  given  locality,  that  fact 
would  immediately  enhance  the  value  of  tim))er  in 
that  region  (p.  4490). 
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Since  February,  1900,  George  S.  Long  lived  at 
Taeoma  in  the  State  of  Washington,  and  has  been 
enijjloyed  hy  the  Weyerhauser  Timber  Company  as 
its  manager  and  resident  agent.  In  this  capacity  he 
purchased  timber  lands  for  said  company.  For  19 
years  prior  to  said  date  Long  had  been  employed  hy 
the  Northwestern  Lumber  Company,  of  which  Mr. 
Barber  was  president,  as  manager  of  the  sales  of 
that  company,  and  at  the  time  he  resigned  from  said 
company,  was  paid  a  salary  of  $4,000  or  $5,000  per 
annum  for  his  services  (pp.  3416,  4411,  4741). 

For  several  years  prior  to  1903,  Long  has  been  en- 
gaged in  purchasing  timber  lands  for  the  Weyer- 
hauser Timber  Company  (p.  4741). 

On  one  occasion  Long  told  Barber  that  he  was 
purchasing  timber  and  stone  clamis  in  a  certain  lo- 
cality and  he  was  afraid  that  if  the  owners  of  the 
claims  he  desired  to  purchase  knew  that  the  Weyer- 
hauser Timber  Company  was  buying  in  that  locality 
the  price  w^ould  be  very  materially  enhanced,  and  he 
asked  Barber  if  he  had  any  objection  to  Long  taking 
such  claims  in  his.  Barber's,  name  (p.  4561). 

Prior  to  December  10,  1900,  Long  talked  with  one 
McKnight,  who  was  at  that  tune  the  president  of 
the  Northwestern  Lumber  Company,  and  residing 
in  Minneapolis,  and  who  was  also  a  stockholder  in 
Long's  company  (The  Weyerhauser  Timber  Com- 
pany), with  a  view  of  having  McKnight  submit  to 
Barber  the  proposition  that  he,  Barber,  permit  the 
Weyerhauser  Tunber  Company  to  put  title  to  certain 
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property  of  said  company  iu  liis,  Barber's,  name  (j). 
4562). 

On    December  10,  1900,    Barber,  in  a    letter  ad- 
dressed to  Long  at  Tacoma,  Washington,  said: 

*'^[r.  McKnight  says  to-day  you  had  some 

talk  with  him  aboTit   using  my  name    in  the 

purchase  of  some  timber  lands  when  it  was 

thought  best  not  to  use  a  company's.     He  is 

uncertain  whether  he  or  I  were  to  write  you 

on  this  subject,  so  I  do  it,  and  will  say  that 

you  may  do  anything  short  of  pledging  me  in 

marriage,   and  I  will  not   kick"    (pp.   4563- 

4564). 

The  original  letter  is  not  produced,  and  the  above 

is  merely  a  lead  pencil  memorandum  which  Barber 

does  not  remember  exactly  when  and  where  the  same 

was  made  or  from  what  ])lace  this  memorandum  is 

produced,  (p.  4562)). 

In  a  letter  dated  Tacoma,  Washington,   Ma,y  3, 
1901,  Mr.  Long  writes  Mr.  Barber  as  follows: 

"My  Dear  Mr.  Barber: 

As  I  told  you  when  you  were  out  here,  we  were 
picking  up  a  few  tracts  of  land  occasionally 
and  pass  title  to  you.  We  will  jjrobabl}^  con- 
tinue to  do  this  for  some  time  to  come  down  in 
one  section  of  the  country  where  we  are  op- 
erating. *  *  -^^  *  *  *  When  we  are  ready  to  have 
you  execute  the  (piitclaim  deed,  we  will  send 
you  the  original  deeds  so  you  can  verify  the 
document  which  we  will  send  you  to  execute  to 
us.    Tn  the  interval  thought  it  well  to  give  you 
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a  list  of  the  lands,  whieli  stand  in  your  name  at 
present,  all  of  which  wore  purchased  for  the 
Weverhauser  Timber  Company  ****-" 
Yours  truly, 
Weyerhauser  Timber  Company, 
By 
George  S.  Long, 
(pp.  4563-4564)  Agent. ' ' 

On  November  13,  1903,  Barber  wrote  to  Long  as 
follows : 

November  13,  1903. 
"Mr.  George  S.  Long, 

Care  Weyerhauser  Timber  Company, 
Tacoma,  Washington. 
"Dear  Sir: 

Exigencies  have  arisen  which  make  it  desir- 
able to  pass  the  title  of  certain  lands  in  Idaho 
through  some  party  entirely  removed  from  as- 
sociation with  the  Barber  Lumber  Company, 
the  circumstances  being  similar  to  those  whicli 
made  is  desirable  to  use  my  name  in  connection 
with  some  of  the  W.  T.,  AVeyerhauser  Timber, 
Co.'s  property.  I  therefore  take  the  responsi- 
bility of  directing  the  placing  of  the  title  to  cer- 
tain lands  in  you.  As  soon  as  the  matter 
reaches  a  final  adjustment  we  will  forward  a 
quit  claim  deed  to  the  property. 

"Trusting  that  you  have  no  serious  objec- 
tions to  this,  and  thanking  you  in  advance,  i 
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remain,  with  kindest  regards. 
Very  trnlv  yonrs, 

JAMES  T.  BARBP:H. 
(pp.  3417-4565)  Prest." 

To  this  letter  Long,  on  Xovember  17,  1903,  replied 
to  Barber  as  follows: 

''Your  letter  of  the  13th  inst.  at  hand,  and  it 
will  he  entirely  agreeable  to  the  writer  to  com- 
ply with  your  wishes  in  the  matter  of  tempo- 
rarily being  custodian  of  some  of  your  real  es- 
tate in  Idaho"  *  *  *  (p.  3418). 
AVhen  these  two  letters  just  quoted  Avere  written, 
no  final  proofs  had  been  made  on  any  of  the  entries 
in  Tp.  6  N.,  R.  4  E.,  nor  Avere  any  final  proofs  made 
in  said  townshijD  until  seA^eral  w^eeks  thereafter.  Kin- 
kaid,  at  the  request  of  Steunenberg  and  William  E. 
Borah,  subsequently  secured  all  the  clamis  in  "6-4" 
entered  Sej)tember  14,  1903,  for  the  Barber  Lumber 
Company,  and  took  title  to  the  same  in  the  name  of 
the  said  George  8.  Long,  who  subsequently  conveyed 
to  the  Barber  Lumber  Company  (pp.  3788-4298-4299). 
That  was  the  only  proj^erty  that  Long  held  for  the 
Barber  Lumber  Company. 

Kinkaid  was  paid  $800  a  claim  for  the  said  "6-4" 
lands  and  either  Steunenberg  or  Borah  (whichever 
one  it  was  to  whom  he  delivered  the  deeds),  ])aid  him 
m  addition  to  the  jjurchase  i)ric('  of  the  land  $50  a 
claim  for  his  service  (p.  4299). 

Of  the  twenty-five  claims  located  and  subsequently 
acquired  by  the  Barber  Company  as  aforesaid  in 
"6-4,"  Kinkaid  i^repared  the  filing  papers  for  18  of 
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the  entryi^en,  and  fifteen  of  the  deeds,  conveying  the 
property  from  the  entrymen  to  Long.  One  deed,  con- 
veying one  of  the  claims  entered  in  "6-4"  in  Septem- 
ber 14,  1903,  was  prepared  by  Pritchard.  Four  of 
said  deeds  were  dated  five  days,  two  eight  days,  two 
nine  days,  one  eleven  days  and  one  twelve  days  after 
the  dates  of  final  proof  respectively.  (See  Appen- 
dix E.) 

In  the  spring  of  1907,  Mr.  Long  was  subpoenaed 
hj  the  Government  to  appear  before  the  grand  jury- 
then  in  session  at  Boise  engaged  in  an  inquiry  into 
the  transactions  that  are  the  basis  of  this  suit. 

Mr.  Long,  before  starting  for  Boise  in  obedience 
to  said  subpoena,  sent  the  following  telegram: 

"Tacoma,  Wash.,  March  20,  1907." 
'^F.  H.  Cotton, 

Eau  Claire,  Wis. 
Say  to  president  your  company  I  am  sub- 
poenaed to  appear  before  grand  jury  Boise 
Saturday  next,  regard  matter  mentioned  his 
letter  to  me  November  13,  03.  Wire  sugges- 
tions, 
(pp.  3424-4567).  Geo.  S.  Long." 

The  day  after  said  message  was  sent  Barber  tele- 
graphed to  Long  as  follows: 

''Eau  Claire,  March  21,  07" 
"George  S.  Long, 
Tacoma,  Wash. 

Reason  of  request  3  years  was  to  direct  at- 
tention of  other  timber  buyers  from  our  at- 
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tempt  to  asseml)le  enough  timber  in  that  sec- 
tion for  a  plant"  (pp.  4567-4568). 

Tlie  persons  who  were  in  the  "line  up"  at  the  land 
oftice  and  filed  applications  to  enter  quarter-sections 
in  Tp.  6  N.,  R.  4  E.,  on  September  14, 1903,  and  whose 
titles  were  procured  and  secured  by  Kinkaid  for  the 
Barber  Lumber  Company  as  aforesaid,  who  could  be 
found  by  the  United  States  Marshal  for  the  District 
of  Idaho  are  the  following: 

Rice  J.  Harbaugh,  William  R.  Coleman  and  Alex- 
ander T.  Ellis,  hereinbefore  mentioned.  ^Irs.  Mar- 
garet Scully,  aged  72  years,  made  the  first  entry,  (p 
2541). 

Her  daughter,  Mrs.  Eagleson,  attended  to  the  fi- 
nancial part  of  the  transaction  and  negotiating  the 
sale  of  the  claim,  and  in  fact  all  the  information  Mrs. 
Scully  had  about  timber  claims  she  received  from 
Mrs.  Eagleson  (pp.  2528-2529-2537-2538-2539).  This 
daughter  was  at  that  time  emjjloyed  in  the  office  of 
the  Surveyor  General  at  Boise  (p.  2579).  She  was 
anxious  that  her  mother  should  get  a  claim  in  this 
township,  so,  on  the  Thursday  morning  before  said 
township  was  open  to  entry,  and  before  her  mother 
had  viewed  the  land,  Mrs.  Eagleson  asked  John  Kin- 
kaid about  the  sale  of  lands  and  what  he  thought  of 
taking  up  one  of  said  claims  as  a  business  proposi- 
tion. Kinkaid  replied  that  "his  company"  had  been 
buying  lands,  "but  he  didn't  want  to  promise,  he 
said,  that  he  could  take  them,"  and  there  woukl,  n.) 
doubt,  be  a  market  for  them  (p.  2577). 
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Mrs.  Eagleson  employed  one  George  Chapman,  a 
constable  at  Boise,  on  Friday,  before  the  land  was 
open  to  entry,  to  hold  the  place  in  line  for  Mrs.  Scully 
for  Avhich  service  she  paid  him  $10.00.  Chapman 
went  to  the  land  office  Saturday  evening  and  re- 
mained at  the  head  of  the  line  until  Monday  morning, 
when  he  was  relieved  by  Mrs.  Scully  (pp.  2535-2579- 
2580). 

Mrs.  Scully  was  located  by  Downs,  and  her  filing 
papers  were  prepared  at  her  home  by  a  man  named 
waters  (p.  2530-2531).  She  concluded  negotiations 
for  the  transfer  of  her  claim  with  John  Kinkaid  (p. 
2583)  and  conveyed  title  to  same  to  George  S.  Long 
(p.  2541). 

Willis  A.  Eoss  was  employed  about  three  miles 
from  Boise  by  W.  H.  Gibbard  as  a  ditch  tender,  and 
earned  two  dollars  a  day  (pp.  2285-2286-2296).  He 
had  a  wife  and  two  children,  2  and  4  years  old,  re- 
spectively (p.  2305). 

Ross  did  not  know  of  a  market  for  timber  claims 
(pp.  2286-2287). 

Notwithstanding  the  fact  that  Ross  had  never  met 
Kinkaid,  the  latter,  one  afternoon  about  the  middle 
of  the  week  before  said  lands  were  open  to  entry, 
called  Ross  over  the  telephone  and  advised  him  that 
a  jDarty  was  going  to  leave  Boise  the  next  morning 
from  the  office  of  Mr.  Davidson,  a  lawyer,  for  the 
purpose  of  locating  some  timber  land.  Ross  hired  a 
team,  and  he  and  his  wife  met  Mr.  Davidson  and 
Mrs.  Scully  at  Boise,  and  together  they  went  to  the 
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timber  region  and  cadi  were  located  on  timber  claims 
by  Downs  (pp.  2287-2288-2290-2291). 

They  all  returned  to  Boise  on  Sunday  afternoon, 
September  13,  1903,  and  before  going  to  their  liome, 
Ross  and  his  wife  stopped  at  Kinkaid's  office  and 
gave  him  the  description  of  the  claims  Downs  had 
shown  them.  Kinkaid  told  them  to  get  in  line,  at 
the  land  office.  Koss  took  his  wife  home  and  he  and 
Gibbard  returned  the  same  evening  and  formed  in 
line  at  the  land  office,  Gibbard  holding  a  place  for 
Mrs.  Ross  (p.  2293-2294).  Gibbard  also  paid  Downs 
the  fee  for  locating  Mr.  and  Mrs.  Ross  (p.  2300). 

Kinkaid  jjrepared  filing  papers  for  Ross  and  either 
he  or  someone  else  delivered  them  to  Ross  Sunday 
night  after  he  had  taken  his  place  in  the  line.  Ross 
did  not  pay  for  the  preparation  of  these  papers  (pp. 
2293-2294). 

Though  Ross  had  but  about  a  hundred  dollars  when 
he  filed  on  said  claim,  he  did  not  ask  Gibbard  to  lend 
him  enough  money  for  himself  and  wife  to  make  final 
proof  until  within  a  week  or  two  of  the  date  for  mak- 
ing proof. 

On  the  da}'  that  Ross  and  his  wife  were  to  prove 
up  on  their  claims  they  were  at  the  home  of  Gibbard 
for  dinner  and  it  was  on  that  occasion  that  Gibbard 
gave  Ross  about  $800  with  which  to  make  their  proof 
(p.  2308). 

Ross  left  all  negotiations  for  the  sale  of  the  claims 
to  Gibbard  (p.  2298),  and  Gibbard,  five  days  after 
the  making  of  final  jiroof,  presented  to  Ross  and  his 
wife,  at  the  office  of  Mr.  AValker,  a  deed  prepared  by 
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Kinkaid,  conAcyiiig  title  to  the  claims  to  Long,  which 
Ross  and.  his  wife  signed  and  acknowledged  without 
even  reading  the  same  (pp.  2299-2300-2301).  After 
Ross  and  his  wife  made  and  delivered  said  deed  as 
aforesaid,  Gibbard  paid  Ross  $300  for  each  claun  (p. 
2299). 

Thus  a  laboring  man,  with  a  wife  and  two  chil- 
dren, working  for  wages  of  $2.00  a  day,  with  but  a 
hundred  dollars  capital,  goes  into  a  wilderness  60 
or  70  miles  from  his  home,  and  makes  an  outlay  of 
about  $900  for  two  timber  clauns,  and  at  that  time 
knew  of  no  market  for  the  same  (pp.  2286-2287). 

Ross  admits  that  he  made  statements  to  the  Dis- 
trict Attorney  and  his  assistant,  contrary  to  those  he 
gives  as  evidence  in  this  cause.  He  says  that  part  of 
his  statements  made  to  the  District  Attorney  were 
untrue,  and  he  attempts  to  reconcile  his  conduct  on 
that  occasion  by  saying  that  when  he  made  the  state- 
ment to  the  Disrict  Attorney  he  was  not  under  oatii 
(p.  2326). 

Mrs.  Josie  M.  Ross,  the  wife  of  Willis  A.  Ross  (p. 
2328)  made  her  final  proof  with  the  money  Gibbard 
gave  her  husband  for  that  purpose  on  the  afternon 
of  the  day  she  proved  up  (p.  2333). 

On  final  proof,  in  response  to  question  No.  17, 
*' Where  did  you  get  the  money  with  which  to  pay  for 
this  land,  and  how  long  have  you  had  the  same  in 
your  actual  possession?"  Mrs.  Ross  said:  "I  earned 
it  working  for  a  ditching  camp  on  the  Settlers  Canal. 
Have  had  money  almost  four  years."  (Plaintiff's  Ex- 
hibit No.  126  F)  (p.  5163). 
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AVilliaiu  B.  DaA'idson  is  a  lawyer,  luninj^'  [)ra<-ti(*e(l 
that  profession  for  nine  years  (p.  2146).  On  the 
afternoon  of  the  Thursday  before  the  Monday  on 
Avhicli  said  townshi23  was  open  for  entry,  Jolui  Kin- 
kaid  called  at  the  office  of  Mr.  Davidson  and  talked 
with  him  about  taking  np  this  particular  claim.  Kin- 
kaid  told  Davidson  "that  a  party  was  being  made  u}) 
to  go  np  and  look  at  some  timber,  and  that  they  had 
three,  and  that  if  he  ^vould  make  the  fourth,  he 
would  like  to  have  hmi  go  along."  Mr.  Willis  Ross 
and  his  wife,  and  Mrs.  Margaret  Scully  were  the 
three  with  whom  he  went  (pp.  2147-2148). 

Davidson  presumed  that  the  land  ^^'as  o})en  to  en- 
try, or  Kinkaid  would  not  have  sent  him  out  (pp. 
2148-2149). 

Davidson  was  located  by  Downs  and  he  did  not 
know  of  a  market  for  timber  claims  when  he  applied 
to  enter  (p.  2148). 

Davidson  made  the  final  negotiations  for  the  trans- 
fer of  his  claim  with  Kinkaid,  and  conveyed  title  to 
the  same  to  Long  about  three  weeks  after  he  made 
proof  (p.  2147-2154-2155). 

George  O.  Eagleson,  who  is  70  years  t)f  age,  (p. 
2354),  with  his  wife,  Mary  J.  Eagleson,  li\'ed  at  Jef- 
ferson, Iowa  (p.  2342).  Tn  the  latter  part  of  August, 
1903,  the}^  left  their  home  to  make  an  excursion  to 
Boise,  Portland  and  the  Coast,  and  l^efore  starting, 
purhased  a  round  trip  railroad  ticket.  On  their  way 
to  the  Coast  they  stopped  at  Boise  for  a  few  days,  but 
did  not  discuss  witli  anyone  the  subject  of  taking  up 
a  timber  claim  (p.  2358).     They  tlien  ])roceeded  to 
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the  Coast,  and  on  their  return  journey,  arrived  at 
Boise  about  four  o'clock  on  Thursday  afternoon  be- 
fore the  Monday  on  which  the  land  in  this  township 
was  open  to  entry.  The  next  morning  (pp.  2343-2345) 
at  daylight,  they  started  for  the  tunber  country,  and 
were  located  by  Downs  on  their  claims  that  evening 
(pp.  2344).  They  do  not  know  who  held  their  places 
in  line  for  them,  nor  did  they  pay  anyone  for  that  ser- 
vice (pp.  2348-2346),  neither  do  they  remember  who 
prepared  their  filing  papers  or  from  whom  they  re- 
ceived them  (p.  2348).  In  September,  1903,  and 
within  two  weeks  after  filing  on  said  claims,  Mr.  and 
Mrs.  Eagleson  returned  to  their  home  in  Iowa  and 
remained  there  until  the  time  set  for  making  the  final 
proof,  which  was  December  11,  1903  (p.  2364). 
Though  at  the  date  of  making  final  proof  neither 
Mr.  or  Mrs.  Eagleson  knew  John  Kinkaid  (p.  2350), 
within  five  days  thereafter,  to-wit:  December  16, 
1903,  they  sold  both  claims  to  Kinkaid  in  considera- 
tion of  $750  apiece  (p.  2351),  and  signed  and  executed 
deeds  in  Kinkaid 's  office,  prepared  by  Kinkaid,  con- 
veying the  said  claims  to  Long  (pp.  5166-2352),  They 
again  returned  to  their  home  in  Iowa,  arriving  there 
before  Christmas,  1903  (pp.  2261-2364-2365-2366). 

Joseph  Penrod  was  located  on  a  claim  in  said  town- 
ship) by  Downs  on  the  Saturday  before  said  township 
was  open  to  entry  (  i)p.  2431-2432).  The  first  person 
who  spoke  to  Penrod  was  H.  L.  Fisher,  a  brother-in- 
law  of  Thomas  L.  Martin,  who  will  be  mentioned 
hereafter  (pp.  2430  and  2437).    Fisher  told  Penrod 
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(>\('r  tlic  t('le})h()iic  that  tlicrc  was  a  crowd  going  out 
from  Boise  to  take  up  claims,  and  that  the  chances 
were  good  for  liim  to  get  one  (p.  2481).  Penrod 
joined  the  line  at  tlie  hmd  office  Sunday  evening  and 
I'cmained  in  line  until  said  office  opened  Monday 
UK  truing  (p.  2433). 

.U  the  date  of  his  application  to  enter  a  claim,  Pen- 
rod  did  not  know  of  a  market  for  timber  claims  (p. 
2436).  Mr.  Penrod  had  his  filing  papers  prepared 
Sunday  evening  by  Frank  Martin,  on  the  suggestion 
of  the  said  Thomas  L.  Martin,  the  nephew  of  the  said 
Frank  Martin,  the  same  Frank  Martin  hereinafter 
mentioned  in  connection  with  the  Anderson  entries 
(pp.  2432-2433-2434).  Penrod  negotiated  for  the 
transfer  of  his  claim  with  Fisher,  and  conveyed  the 
same  to  Long  (pp.  2436-2437-2438). 

Will)ert  P.  Peeves  was  located  on  a  claim  in  said 
townshi})  on  the  Friday  before  the  Monday  on  wdiich 
he  made  application  to  purchase  a  claun  at  the  land 
office  (pp.  2442-2443).  He  was  notified  of  the  date 
he  was  to  view  the  claim  by  H.  L.  Fisher,  who  com- 
municated this  intelligence  to  liirn  through  Penrod 
(p.  2443).  Though  Peeves  had  not  been  to  Kinkaid's 
office,  nor  employed  liim  to  prepare  his  pa])ers,  nor 
gi\('ii  Kiukaid  a  (U'scrii)tifm  of  the  land  lie  jsroposed 
t(»  tile  (ui,  Kinkaid  did  jti-epare  these  application 
papers,  and  the  same  were  delivered  to  Reeves  while 
in  line  at  the  land  office  Sunday  night  (pp.  2447- 
2448). 
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Subsequently  Kinkaid  told  Reeves  if  lie,  Reeves, 
was  ready  to  sell  his  claim,  he,  Kinkaid,  was  ready 
to  buy  the  same  (p.  2450).  Reeves  negotiated  with 
Kinkaid  for  the  transfer  of  title  to  his  claim  to  Long. 
Kinkaid  had  the  deed  prepared  before  Reeves  went 
to  his  office  (pp.  2451-2452-2453). 

John  K.  Wood1)urn  went  to  view  the  land  with  Mr. 
Henry  Noble,  Mr.  Loren  Kinert  and  Mr.  Charles 
Faraday.  He  was  located  upon  the  claim  by  Patrick 
Downs  (p.  2114).  Woodburn,  who  was  a  partner  of 
John  Kinkaid,  paid  Downs  the  location  fee  and 
charged  the  same  to  the  partnership  account  (p. 
2115). 

Before  Woodljurn  went  to  the  timber  region,  to 
look  at  the  claim,  Kinkaid  had  told  him,  Woodburn, 
he  thought  it  would  pay  him  to  take  up  a  claim  (p. 
2115).  Woodburn  learned  that  the  person  through 
whom  he  could  sell  his  claim  and  sell  it  quickly  was 
Kinkaid  (p.  2122),  and  he  did  sell  through  him  with- 
in two  weeks  after  he  made  proof  (p.  2124).  He  made 
two  deeds  conveying  this  property  to  Long.  The  first 
deed  is  without  date  and  is  acknowledged  before  L. 
M.  Pritchard  on  a  blank  date  (Plf's  Exhibit  No. 
118  N)  (pp.  5138-2125).  The  second  deed  was  made 
at  the  request  of  Governor  Steunenberg,  and  is  in  the 
hand  writing  of  Mr.  Pritchard,  and  is  dated  and  ac- 
knowledged before  Pritchard  October  24,  1904  (Plf's 
Exhibit  No.  118  M)  (p.  5137). 

At  the  date  of  the  sale  of  said  property  by  Wood- 
burn  to  Long  through  Kinkaid,  Woodburn  was  in- 
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(k'bted  to  Kinkaid  in  a  ccrtaiii  sum  of  iiKniey,  and  in- 
stead of  Kinkaid  paying  Woodburn  the  purchase 
price,  he  credited  Wocxlbnrn's  account  to  that 
amount,  and  then  Woodburn  was  indebted  to  Kin- 
kaid in  the  sum  of  .tl!).()0  (pp.  2123-2124). 

Thomas  L.  Martin  is  tlie  nephew  and  law  partner 
of  Frank  Martin  hereinl)efore  referred  to  in  connec- 
tion with  the  Anderson  entries.  He  is  the  husband 
of  Bertha  Martin,  the  brother-in-law  of  Anna  Fishep 
and  H.  L.  Fisher  (pp.  1767-1768-2089-2437-2482).  He 
is  the  son  of  Thomas  B.  Martin  and  Mary  J.  Martin, 
and  the  brother  of  Nettie  J.  Weston,  all  of  whom  are 
hereinbefore  mentioned  in  connection  with  the  An- 
derson entries. 

He  is  the  same  Thomas  L.  Martin  who  induced  Ed- 
ward J.  Phelps,  husband  of  Eleanor  A.  Phelps,  also 
connected  with  the  Anderson  entry,  to  obtain  the  re- 
linquishment of  the  homestead  claim  of  Henry  A. 
Snow,  and  later  negotiated  the  sale  of  Phelps'  clauii 
to  the  Barber  Lumber  Company  (pp.  977-979-983). 

He  is  the  same  person  who  paid  the  fees  to  Do^vns 
(]).  1769)  foi-  locating  Bertha  Martin  uiiou  a  timber 
claim  in  the  Boise  Basin,  which  previously  had  been 
entered  by  Ida  M.  Briggs  at  the  instance  of  John  I. 
^Vells,  and  rclimiuished  by  her  after  I'eceiving  from 
Wells  .f4()()  with  whicli  to  make  hnal  pi'oof  (p.  3306, 
and  page  16  of  Book  marked  "T.  &  S.  Original  Filing 
of  Sworn  Statements").  He  also  furnished  Bertha 
Martin  the  money  to  make  final  ])roof  (]).  177:^)),  and 
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then  transferred  said  claim  to  the  Barber  Lumber 
Company  (pi>.  1776-1777). 

During  the  period  the  State  was  considering  which 
lands  it  would  select  in  Tp.  6  N.,  R.  4  E.,  in  the  exer- 
cise of  its  preference  right,  Thomas  L.  Martin  knew 
that  Downs  and  Kinkaid  were  locating  persons  on 
cjuarter  sections  of  timber  land  in  that  township  (p. 
2490).  He  asked  Downs  if  he  would  locate  him,  Mar- 
tin, on  a  tunber  claim.  Downs  directed  htm  to  see 
Kinkaid,  and  Martin  thereupon  saw  Kinkaid,  who 
advised  him  of  the  terms  upon  which  ''they"  would 
locate  him,  Martin  (p.  2490). 

Mr.  Martin,  with  Mrs.  Anna  Fisher,  his  sister-in- 
law,  went  to  vicAv  the  timber  claims  on  the  Saturday 
before  the  Monday  on  which  they  made  their  appli- 
cations to  file  at  the  land  office.  They  met  Downs  and 
after  viewing  the  timber  land,  returned  to  Boise  on 
Sunday  (p.  2484).  Martin  employed  a  son  of  George 
Chapman  to  hold  a  place  in  line  for  Mrs.  Fisher  and 
Martin  himself  joined  the  line  and  remained  at  the 
land  office  until  Monday  morning  (p.  2486-2487). 

Martin  sold  his  clami  through  Kinkaid  and  con- 
veyed it  to  Long  within  twenty-two  days  after  he 
made  proof  (p.  2494). 

Although  Martin  prepared  the  deed  himself,  he  did 
not  know  who  the  grantee  in  the  deed  was  (p.  2493- 
2494).    It  was  not  an  important  transaction  to  him. 

'\^^ieeler  H.  Martin,  at  the  date  of  entering  a  claim 
in  said  town,  was  married  and  had  one  child.  He 
was  emi3loyed  as  a  bartender  and  received  for  his  ser- 
vices $40  a  month,  and  his  board  (pp.  2252-2267). 
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Martin  resided  about  five  miles  from  where  the 
timber  claims  Avere  located,  and  several  days  before 
he  was  located  liis  father,  William  H.  Martin,  tele- 
phoned him  that  a  party  was  going  out  from  Boise  to 
locate  on  timljer  clauns,  and  for  him  to  meet  them 
at  the  "Star  Ranch,"  and  also  to  notify  his,  Wheeler 
Martin's,  brother,  Frank  E.,  who  was  Avorking  in  a 
mine  about  60  miles  away  (pp.  2254-2255-1883).  Mar- 
tin was  two  days  going  after  and  returning  with  his 
brother,  and  they  were  both  located  by  Downs  (p. 
2256). 

Martin  was  giA'en  a  description  of  the  claim  by 
Downs,  who  directed  him  to  take  it  to  Kinkaid  (p. 
2257).  Kinkaid  prepared  his  filing  papers,  and  he, 
Martin,  entered  the  line  at  the  land  office  Sunday 
night,  Tom  Martin  having  told  him  to  get  into  line 
(p.  2558). 

At  the  time  Martin  filed  his  application  in  the  land 
office,  he  did  not  have  the  money  with  which  to  XDur- 
chase  the  claim.  On  the  day  he  made  final  proof,  he 
obtained  from  a  bank  at  Boise  $412,  on  a  note  en- 
dorsed by  his  father,  and  with  that  money  he  made 
his  proof,    (p.  2259-2260). 

Martin,  however,  when  he  made  his  final  proof  at 
the  land  office,  in  answer  to  the  question  "where  did 
you  get  the  money  with  which  to  pay  for  tliis  lancL 
and  how  long  have  you  had  the  same  in  yoiii*  actual 
possession?"  answered:  "From  my  earnings,  and 
have  had  money  about  two  years"  (Exhi])it  124  F) 
(p.  5149). 

On  December  19,  1903,  Martin,  u])ou  tlic  advice 
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of  Kiukaid,  made  and  filed  iu  the  land  office  an  affi- 
davit  to  the  effect  that  he  did  not  understand  the 
questions  asked  him  in  his  examination  on  final 
proof  (pp.  2270-2271,  and  Exhibit  124  N)  (p.  5151). 

Martin  sold  his  clami  to  Kinkaid,  (p.  2263)  and 
made  a  deed  conveying  title  to  the  same  to  Long  (p. 
2265). 

This  deed,  however,  is  the  second  deed  for  the 
land  which  Martin  executed  at  the  instance  of  Kin- 
kaid, the  first  having  been  destroyed  by  Kinkaid 
upon  the  delivery  of  the  second  several  months  after 
the  first  deed  had  been  executed  (p.  2263-2264). 

Cleora  M.  Wickersham,  whose  maiden  name  was 
Martin,  then  wife  of  one  Snow,  is  a  sister  of  Frank 
R.  Martin,  and  Wheeler  H.  Martin  (pp.  2456-2457). 

Kinkaid  prepared  her  filing  papers  (pp.  2461- 
2462).  Mr.  Lindsay  held  a  place  in  line  for  her  Sun- 
day night  (p.  2460) .  Mrs.  Wickersham,  at  the  date 
of  making  final  proof,  was  ill,  and  had  to  be  carried 
to  the  land  office  (p.  2463). 

She  negotiated  for  the  transfer  of  her  claim  with 
Kinkaid  (pp.  2464-2465),  and  conveyed  the  title  to 
the  same  to  Long,  by  deed  prepared  by  Kinkaid, 
within  three  weeks  after  she  made  final  proof  (Ex- 
hibit 133  O  )  (p.  5178)  (See  stipulation  hand  writing, 
etc.). 

Frank  R.  Martin  is  a  brother  of  Mrs.  Wickersham 
and  Wheeler  H.  Martin  (pp.  2468-2469). 

At  the  date  he  filed  upon  a  claim  in  said  township, 
he  was  twenty-two  years  of  age,  and  was  employed 
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as  a  laborer  in  a  niiiic  about  60  miles  beyond  the 
timber  region.  His  wages  were  two  dollars  and  a 
half  a  day  and  his  l)()ard  (piy.  2476). 

During  the  week  prior  to  opening  of  said  town- 
shi})  to  the  pu))lic  for  entry,  Wheeler  H.  Martin  vis- 
ited his  brother  at  the  mine  and  induced  him  to  en- 
ter a  claim.  They  started  for  the  tmiber  country  to- 
gether, and  were  two  days  enroute.  Frank  R.  Mar- 
tin was  located  by  Downs,  and  his  filing  papers  were 
prepared  by  Kinkaid  (pp.  2469-2470-2471). 

He  reached  Boise  Saturda.y  evening,  and  joined 
the  line  at  the  land  office  Sunday,  and  remained 
there  until  Monday,  when  he  filed  his  application 
(pp.  2470-2473). 

He  paid  $412  into  the  land  office  the  day  he  made 
|)roof,  some  of  which  he  had  had  in  his  pockets  for 
three  or  four  years  (p.  2475).  He  had  had  about  $100 
of  that  amount  in  his  pocket  for  three  or  four  years 
(l>.  2476).  Kinkaid  purchased  his  claim  (p.  2477), 
and  he  conveyed  title  to  same  to  Long,  within  eight 
days  after  he  made  proof.  Kinkaid  prepared  the 
deed.     (See  stipulation;  also  2480). 

Charles  B.  Faraday  was  located  on  a  claim  by  I^at 
Downs  (p.  2236).  He  went  to  the  land  office  Sunday 
niglit  and  eni])l()yed  a  negro  to  hold  a  ])lace  for  biiii 
in  line  until  Monday  morning  (p.  2241). 

His  filing  paj^ers  were  prepared  hy  John  Kinkaid 
(in  stipulation),  l)ut  Faraday  does  not  remember  this 
fact,  or  where  and  when  he  received  said  ])a])ers.  (p. 
2242). 

He  negotiated  for  the  transfer  of  said  claim  with 
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Kinkaid  at  a  date  more  than  a  week  after  he  made 
final  proof  (pp.  2246-2247),  and  conveyed  his  claim 
to  Long,  February  13,  1904  (p.  2249).  The  deed  is 
in  the  hand  writing  of  Kinkaid  and  Faraday  does 
not  know  whether  or  not  he  ever  made  another 
deed  of  said  property  prior  to  the  one  above  men- 
tioned (pp.  2248-2249). 

Harry  B.  Noble,  at  the  time  he  entered  a  tmiber 
claim  in  said  township  was  twenty-one  years  of  age, 
and  a  student  at  Moscow,  Idaho,  but  in  September, 
1903,  was  at  Boise  on  a  vacation  (pp  .3429-3430). 
Noble  did  not  know  of  a  market  for  timber  claims 
(pp.  3438-3439). 

He  remembers  very  little  about  the  transaction, 
other  than  that  he  was  located  by  Downs  (p.  3431). 
He  had  known  Kinkaid  intimately  for  a  number  of 
years  (p.  3431). 

Noble  remembers  that  he  stood  in  line  at  the  land 
office  a  part  of  one  night  (p.  3438).  Kinkaid  pre- 
pared his  papers  for  application  before  he  went  to 
view  the  land  (p.  3435,  and  see  stipulation).  Noble 
got  the  money  with  which  he  made  proof  from  his 
mother.  He  had  no  bank  account  at  that  tune,  nor 
had  he  ever  had  one.  On  final  proof,  however,  he 
swore  that  he  had  kept  an  account  for  six  months  at 
the  Capital  State  Bank  at  Boise  (p.  3440).  The  bank 
records  show  that  he  never  had  an  account  with  that 
institution. 

Noble  conveyed  title  to  his  claim  to  Long  Feb- 
ruary 4,  1904,  by  deed  prepared  by  Kinkaid  (p.  3443. 
See  stipulation). 
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Noble's  brother,  whose  whereabouts  he  does  not 
know,  negotiated  for  the  sale  of  said  claim  and  his 
mother  received  the  proceeds  of  the  sale  (pp.  3442- 
3443). 

Lorin  T.  T\ inert,  at  the  date  he  filed  on  a  claim  in 
this  town,  Avas  clerking  in  a  grocery  store  at  Boise, 
and  received  a  salary  of  from  $35  to  $45  per  month 
(p.  2159-2160).  H(^  was  simply  told  that  a  party 
was  going  to  look  at  the  land,  and  he  went  along 
with  it  (p.  2164).  Kinkaid  prepared  his  filing  papers 
before  he,  Kinert,  went  to  view  the  land  (pp.  2163- 
2164),  and  Downs  located  him  on  a  claim  (p.  2165). 
Kinert  had  been  located  by  Downs  and  had  returned 
to  Boise  several  days  before  the  claims  were  open  to 
entry  (p.  2162).  Kinert  borrowed  the  four  hundred 
dollars  with  which  he  made  proof  (\).  2168).  He 
negotiated  for  the  transfer  of  his  timber  claim  with 
Kinkaid  for  $800,  executed  a  deed,  prepared  by  Kin- 
kaid, conveying  title  to  the  claim  to  Long,  and  upon 
the  presentation  of  the  deed,  signed  and  acknowl- 
edged, at  the  First  National  Bank  at  Boise,  was  paid 
$800  in  gold  (pp.  2169-2170-2171). 

Counsel  for  the  defense  produced  a  check  payable 
to  the  order  of  Kinert  in  the  sum  of  $800,  and  asked 
him  if  that  was  the  check  Kinkaid  gave  him  for  his 
land.  Kinert  admitted  that  his  signature  was  on 
the  check,  and  that  he  judged  that  the  bank  had  in- 
structions to  cash  the  check  when  the  deed  which 
Kinkaid  had  made  out,  duly  executed  and  acknowl- 
edged, was  presented  to  it   (pp.  2172-2173).     This 
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check  was  not  iutroduced  in  eviden("e,  and  counsel 
who  write  this  brief  are  not  advised  of  the  date  of 
said  check.  However,  it  is  the  only  check  of  Kin- 
kaid  that  has  ])een  produced,  and  Kinkaid's  testi- 
mony is  to  the  effect  that  all  of  his  checks  were  either 
lost  or  destroyed  or  stolen  (pp.  4329-4330-4331). 

Joseph  Ehrmanntraut,  Jr.,  and  his  Avife,  Mar- 
garet M.  Ehrmanntraut,  also  entered  claims  in  said 
township  September  15,  1903.  Mrs.  Ehrmanntraut 
remembers  but  little  of  the  transaction  other  than 
that  she  was  located  by  Downs,  and  that  she  paid 
an  "old  German"  $5.00  to  keej)  a  place  in  line  for  her 
(p.  3887) ;  that  Kinkaid  j)repared  the  deed  convey- 
ing her  claim  to  Long,  and  that  she  signed  the  same 
in  Kinkaid's  oftice  (pp.  3888-3889,  and  stipulation), 
and  that  her  husband  furnished  her  with  the  money 
to  purchase  the  property  and  for  incidental  expenses 
attached  thereto  (pp.  3888-3889). 

Mr.  Ehmianntraut  was  approached  by  Edward 
Brisben  and  Henry  Rics  with  a  view  of  inducing  him 
to  take  up  a  timber  claun  (p.  3894). 

It  will  be  remembered  that  Brisben  was  conscious 
of  wrong  doing  in  connection  with  his  entry  of  a 
Boise  Basin  claim,  and  that  Rics  was  very  active 
with  Wells,  West  and  others,  in  securing  entrjnnen 
for  the  claims  in  the  same  tract. 

Mr.  Ehmianntraut  was  induced  by  Clifton  Blevin, 
a  nephew  of  his,  who  had  located  a  claim  on  Crooked 
River,  to  meet  Downs,  whom  they  all  recognized  as 
the  man  through  whom  the  claims  must  be  entered 
(pp.  3895-3894-3896-3897). 
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On  August  27,  190;>,  while  Ehrmann traut  was  in 
the  northern  part  of  the  State  of  Idaho,  on  a  cani})- 
ing  excni'sion,  he  received  a  h'tter  from  Brisljen, 
urging  him  to  return  to  Boise  and  stating  that  Henry 
Ries  had  tokl  him,  Brisben,  that  lie,  Ehrmanntraut, 
nnist  come  home,  "that  they  was  going  to  hk'  on 
some  claims." 

Two  days  after  the  recei[)t  of  this  letter,  Ehr- 
manntraut started  for  Boise  and  upon  reaehing  said 
city  he  called  upon  Ries  and  the  same  evening  vis- 
ited Downs,  who,  at  that  time,  was  living  at  the 
home  of  Brisben  (pp.  3895-3896). 

On  August  31,  1903,  Downs  told  Ehrmanntraut  he 
was  going  over  in  the  Basin  to  get  ready  for  the 
twelfth  of  September  (p.  3897). 

Ehi-manntraut  paid  Downs  fifty  dollars  for  locat- 
ing him  self  and  wife  upon  claims  (pp.  3901-3902). 

Ehrmanntraut  stood  in  line  at  the  land  office  Sun- 
day night,  September  13,  1903,  and  he  is  not  sure 
whether  Clifton  Blevins  held  the  place  that  night 
for  Mrs.  Ehi-manntraut  (p.  3898). 

The  application  papers  of  Ehrmaimtraut  and  his 
wife  were  made  out  by  Kinkaid  (Stipulation). 

Ehrmanntraut  sold  both  claims  to  Kinkaid  (p. 
3904),  and  he,  Ehrmanntraut,  and  liis  wife  conveyed 
titles  to  the  same  to  Long  by  deeds  ])re])ai'ed  ))y  Kin- 
kaid (Stipulation). 

All  of  the  deeds  made  by  said  entrymen,  convey- 
ing title  to  the  lands  in  this  township  to  Long,  with 
but  one  exception,  were  not  recorded  until  July  and 
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September,  1904.  (See  schedule  relative  to  "6-4" 
entries). 

It  was  not  until  April  10,  1905,  that  Long  made 
and  executed  a  deed  to  the  Barber  Lumber  Com- 
pany, conveying  to  said  company  title  to  the  lands 
in  said  township  hereinbefore  mentioned  (p.  3361). 

Much  effort  was  exerted  by  Governor  Steunen- 
berg,  Mr.  Barber  and  others  on  behalf  of  the  Bar- 
ber Lumber  Company  to  induce  Oovernor  Morrison 
to  sell  to  that  company  the  State  land  in  the  Boise 
Basin  (pp.  1106-1108-1124). 

THE  INTENTION  TO  USE  SCRIP  IN  6-4. 

Notwithstanding  the  multiplied  asserverations  of 
Barber  and  Moon  and  other  witnesses  who  testified 
in  behalf  of  the  defense,  that  it  was  their  intention 
to  scrip  Tp.  6  N.,  R.  4  E.,  from  the  conversations  and 
correspondence  between  Barber  and  Moon  and  the 
acknowledged  agents  and  representatives  of  them 
and  the  Barber  Lumber  Company,  it  is  clear  that  it 
was  not  intended  or  proposed  to  acquire  title  to  that 
township  in  any  other  manner  or  by  other  methods 
or  means  than  by  procurement;  and  the  correspond- 
ence had  and  statements  made  in  relation  to  scrip 
had  to  do  only  with  isolated  or  scattered  forty-acre 
tracts. 

Barber  and  Moon,  in  the  spring  of  1902,  being 
deeply  impressed  with  the  necessity  of  possessing 
said  township  and  operating  the  same  in  connection 
with  other  proposed  purchases  of  timber  land  in 
that  neighborhood,  caused  Thornton  and  Connors  to 
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cruise  and  cstiiiuite  the  timl)er  gTuwing  on  said 
lands.  From  some  source  Barber  and  Moon  under- 
stood that  tlie  township  was  to  be  open  for  entry 
July  15,  1903,  and  on  the  2nd  of  July,  Mr.  Barber 
warned  Steunenberg  not  to  neglect  said  township 
on  the  loth.  It  is  urged  by  the  defense  that  John 
J.  Blake  was  employed  by  Governor  Steunenberg  to 
locate  scrip  in  this  townshii3.  Mr.  Blake  is  a  lawyer 
and  at  that  tune  and  for  a  number  of  years  prior 
thereto,  had  offices  with  William  E.  Borah,  wdio 
was  then  the  attorne}^  for  the  Barber  Lumber  Com- 
pany, and  was  paid  an  anmial  salary  for  that  ser- 
vice. Mr.  Blake  succeeded  Mr.  Borah  as  the  attor- 
ney for  said  company  and  continued  in  that  employ- 
ment at  an  annual  retainer  until  January  last.  (pp. 
4041-4042). 

Mr.  Blake,  as  a  witness  for  the  defense,  testified 
that  they  abandoned  the  idea  of  locating  scrip  in 
said  town  two  or  three  days  before  the  land  was  open 
to  entry  (p.  4039),  because  they  concluded  it  Avould 
be  imi)ossible  for  them  to  make  a  selection  success- 
fully, as  some  entrymen  w^ould  select  the  land  that 
they  were  to  apply  for  (p.  4039),  and  further  that  he 
was  not  sure  that  they,  Steunenberg  and  Blake,  knew 
what  lands  the  State  Avould  select  (p.  4044). 

He  also  admits  that  he  thought  of  mailing  applica- 
tion to  locate  scri])  to  the  land  office,  and  thus  pre- 
cede the  entr}Tnen,  and  also  that  it  was  suggested 
that  they  employ  someone  to  stand  in  line  Friday 
and  Saurday  and  Sunday  to  the  same  end. 

Considering  the  energy  and  effort  exerted  by  Mr. 
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Borah  in  an  endeavor  to  learn  what  lands  the  State 
Avoiild  select,  and  the  little  exertion  it  cost  Kinkaid 
to  possess  himself  of  such  information,  and  the  small 
fee  he  received  from  Downs  for  that  intelligence, 
there  being  no  evidence  to  the  contrary,  it  must  be 
concluded  that  Governor  Steunenberg  and  the  other 
agents  of  the  Barber  Lumber  Company  did  know 
what  lands  the  State  would  select,  and  especially 
considering  the  relations  that  had  existed  for  over 
a  year  between  Steiinenberg,  Palmer,  Barber,  Moon 
and  Downs  and  Kinkaid. 

Still  having  in  mind  the  fact  that  Mrs.  Scully 
employed  Chapman  to  retain  a  place  for  her  at  the 
head  of  the  line  for  $10;  and  that  Mrs.  Ehrmann- 
traut  had  a  place  reserved  in  the  line  for  her  by  an 
old  German  for  $5.00,  and  that  others  who  filed  ap- 
plications paid  nothing  for  having  their  places  held 
in  line  for  them;  and  the  further  fact,  that  the  finan- 
cial condition  of  about  every  one  who  made  filings 
in  the  land  office  on  claims  in  said  town  September 
14, 1903,  was  such  that  they  had  to  borrow  the  money 
with  which  to  make  final  proof,  the  proof  is  irresis- 
tible that  had  the  Barber  Company  intended  or  de- 
sired to  file  scrip  on  any  of  the  land  in  said  township, 
it  could  very  easily  have  done  so. 

Added  to  this  is  the  fact  that  though  the  Barber 
Lvunber  Company  had  had  scAeral  thousand  acres  of 
scrip  since  August  15,  1902,  it  did  not  locate  any  scrip 
either  in  this  township  or  any  other  timber  land 
until  1901  (p.  1785). 

Steunenberg  and  Borah  acquired  for  the  Barber 
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Lnmber  CoiHi)aiiy,  tliroug-li  Kiiikaid,  cvcrv  one  of  tli(i 
25  tracts  of  land  entered  in  said  township  on  Sep- 
tember 14,  1903,  for  about  $800  a  claini. 

Assuming  foi'  the  purpose  of  this  statement  that 
the  Bar])er  Lumber  Company  intended  to  scrip  as 
much  of  said  township  as  contained  a  sufficient 
amount  of  timber  to  warrant  it  in  acquiring  tith^  to 
the  same,  and  that  it  was  frustrated  in  this  i)hin  or 
design  because  its  agents  were  unable  to  learn  of 
the  State's  selection  until  too  late  to  prepare  and 
present  its,  the  Bar])er  Lumber  Company's,  applica- 
tion to  locate  scrip,  or  that  Moon  had  neglected  to 
execute  and  forward  a  power  of  attorney  authorizing 
said  agents  to  use  the  scrip  which  had  been  pur- 
chased in  his  name,  in  time  to  record  the  same  before 
the  township  became  o])en  to  entry,  or  that  it  was  un- 
able to  secure  a  person  who  would  go  to  the  land  of- 
fice before  other  prospective  applicants  arrived,  and 
remain  there  until  the  land  office  opened  Monday 
morning,  the  fact  remains  that  after  the  line  u])  at 
the  land  office  September  14,  1903,  and  when  the 
reasons  heretofore  assigned  l)y  the  agents  of  the 
Barber  Lumber  Company  foi-  not  scripping  were  no 
longer  present,  there  still  remained  open  for  entry  a 
large  quantity  of  valua])le  timber  land  in  said  town- 
ship, and  no  reas(ni  lias  Ix'cn  giAcn  for  not  locating 
scrip  on  tlic  remaining  (luarter-sections,  than  that 
given  by  Downs  to  Snow  prior  to  Septem])er  10,  1903, 
"that  after  the  com])any  got  6-4,  what  they  could  get 
out  of  six  four,  they  wasn't  going  to  take  any  mon; 
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laud,  that  tlicy  had  about  all  the  laud  they  wanted" 
(p.  3922-3930). 

On  the  day  after  the  line-up  at  the  laud  office,  to- 
wit:  September  15,  1903,  three  persons  entered 
claims  in  said  township,  a  week  later,  September  21, 
1903,  four  persons  entered  clauus  in  this  tow^nship, 
viz: 

Henry  F.  Cassidy, 

Ella  L.  Martin, 

Frank  Martin, 

C.  Jane  Martin. 
And,  again,  nine  mouths  later,  June  8,  1904,  Al)l)ie 
M.  Briggs  and  Beulah  B.  Lake  made  applications  to 
enter  claims  in  said  town. 

In  June,  July  and  November,  1904,  fourteen  other 
persons  made  entries  in  said  town,  among  whom  were 
James  P.  Howe,  James  C.  Sullivan,  and  Charles  H. 
McCrum,  who  entered  clauns  July  18,  1904. 

Thus,  within  fifteen  months  after  the  line-up  at 
the  laud  office,  September  14,  1903,  3,680  acres  of 
land  were  entered  by  twenty-three  persons  in  said 
town,  and  the  Barber  Company,  though  it  still  held 
its  scrip  did  not  locate  even  one  acre  of  it  thereon. 
(See  Apjoendix  E.). 

It  might  be  urged  as  reason  that  the  Barber  Lum- 
ber Company  did  not  scrip  any  land  in  this  township, 
that  the  timber  standing  thereon,  was  inferior  in 
(juality  and  small  in  quantity,  and  though  the  evi- 
dence fails  to  show  whether  or  not  said  company  ac- 
quired titles  to  all  of  the  claims  entered,  subsequent 
to  September  14, 1903,  the  record  does  show  that  said 
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(•(HiipMiiN'  (lid  purchase  sca'cii  of  said  claiiiis  on  the 

(hitcs  and  at  prices  which  follow: 

Heuhih  B.  Lake, $800,  September,  30,   1904, 

(Stipulation  and  Barber 
Liiiiil)er  Company  Ledger 
Exhilnt  143  Q)  (pp.  522G- 
5367). 

Abbie  M.  Briggs.  ......  .$800,  September  23,  1904, 

(Stipulation  and  Barber 
Lumber  Company  Ledger 
Exhibit  143  Q)  (pp.  5226- 
5344). 

Ella  L.  Martin,  ]   $2,850,    December   7,    1904, 

\-       (p.  5226  and  Exhibit  14:^> 
Frank  Martin,  J       Q). 

Charles  H.  McCrum,    ] 

[  $1,800,    November   4,    1905. 
John  V.  Sullivan,  J        (Exhibit  143  Q)  (p.  5230. 

J.  P.  Howe $900,  May  26,  1906,  (Exhib- 
it 143  Q)  (p.  5231). 

Thus  seven  claims,  at  least,  in  said  township  were 
of  sufficient  A'alue  to  warrant  said  company  in  pur- 
chasing the  same.  Five  of  them  at  a  cost  of  $100  over 
what  it  paid  the  entrymen  for  the  claims  entered  Sep- 
tember 14, 1903,  and  for  two  of  said  claims,  the  claims 
of  the  said  Frank  Martin  and  wife,  it  i)aid  for  each 
almost  twice  as  nuich  as  Avas  paid  the  entrymen  in 
the  Ime  September  14,  1903.  The  argument  that  they 
intended  to  scrip  ceases  to  })e  persuasive,  in  view  of 
the  I'act  tluit  they  had  ani[)le  scrip  and  had  an  oppor- 
tunity t'oi-  fifteen  months  to  locate  it  on  land  so  de- 
sii'nblc  and  xalua.ble  that  they  subsequently  pur- 
ihascd  the  same  at  an  advanced  price  instead  of 
scripping  it. 
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That  it  was  intended  to  sci'ii)  in  fortv  and  sixty 
acre  tracts  only,  is  conclnsively  shown  by  the  evi- 
dence and  undisputed  facts. 

Early  in  1902,  l)efore  any  scrip  had  been  purchased, 
and  the  agents  of  the  Barber  Company  Avere  casting 
around  with  a  view  of  purchasing  scrip,  Mr.  Barber 
was  much  disturbed  over  the  fact  that  the  scrip  that 
they  had  in  mind  could  not  be  located  on  single  for- 
ties, etc.    Therefore  Barber  writes  Palmer : 

May  21,  1902,  "We  are  now  negotiating  for  three 
thousand  acres  of  block  scrips  available  in  that  sec- 
tion of  the  country,  and  w^ould  like  to  know  if  you 
can  use  this  at  once,  as  we  understand  it  must  be 
located  in  one  transaction"  (p.  4399). 
May  30,  1902,  "I  have  your  telegram  and  note  that 
scrip  must  be  in  small  denominations,  forty  to 
eighty  acres,  and  think  this  increases  difficulty  in 
securing  it  "  *  ^\  We  have  several  large  bunches, 
5000  to  20,000  acres  offered  to  us,  but  we  under- 
stand these  parcels  have  to  be  used  in  one  entry, 
on  one  tract  each"  (p.  4404). 
May  31,  1903,  "In  the  matter  of  using  forest  reserve 
scrip  in  locating  Government  lands,  we  are  in- 
formed that  the  scrip  in  question  may  be  ])laced  on 
single  forties  in  different  sections  and  townships" 
(p.  4405). 
On  July  26,  1902,  Steunenberg  writes  Barber:  "Mr. 
I^almer  was  here  yesterday,  returned  to  Spokane 
to-day.  He  left  me  a  list  of  estimates  on  what  he 
called  scrip  forties.  There  were  119  of  these  forties. 
*  *  *  I  have  not  felt  like  laying  any  scrip  until  en- 
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tries  were  out  of  the  way""  (}).  4493). 
( )ii  August  15, 1902,  the  date  that  the  Barber  Lumber 
Company's  UmI^H'!'  shows  that  the  first  scrip  was 
bought,  the  same  l)()ok  shows  a  pa\inent  on  the 
same  day  of  $250  to  Downs  for  estimating  "Serij) 
40's"  (Exhibit  143  Q)  (pp.  5221-4671). 
The  ledger  of  said  company  also  shows  a  pajanent 
September  30, 1905,  to  W.  D.  Fields, 

Scrip  for  40  acres  in  T.  6  N.,  R.  4  E.,  and 
40  acres  in  T.  5  N.,  R.  7  E.  (p.  5229). 
Hoseley  also  "estimated  a  few  40 's"  in  6-4   (p. 
2757). 

Downs  selected  scattered  40 's  in  6-4  and  posted  no- 
tices for  Govenior  Steunenberg  of  the  Barber  Lum- 
ber Company  ]j.  4015).  Sometmie  in  the  summer  of 
1903,  prior  to  September  10th,  Downs  told  Snow  that 
he  was  cruising  and  estimating  isolated  40 's,  and  he 
was  being  ])aid  $5.00  for  each  40  he  estimated,  etc. 
(pp.  3934-3935-3936). 

The  argument  advanced  by  Hoseley,  why  lu^  might 
have  been  mistaken  in  quoting  the  statement  made 
hy  Barber  when  the  latter  gave  him  the  book  here- 
in) )ef  ore  referred  to,  is  refuted  by  the  facts.  In  other 
words,  it  is  clear  that,  at  that  tune.  Barber  was  as- 
sured tliat  the  title  to  the  several  quarter  sections  in- 
"licatcd  by  a  red  mark  on  the  6-4  ]>lat  in  said  book 
Would  be  jji'ocurcd  from  llic  prosp('cti\'e  cutryiucn,  to 
the  (h'grcc  that  lu'  (•(»uhl  confidently  si)eak  of  said 
lauds  as  ''the  holdings  of  the  Barber  Lumber  Com- 
|»auy.'" 

As  to  the  testiuiom"  of  Hoselev  to  the  effect  that 
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certain^  tracts  indicated  iu  said  boolv  by  a  red  mark 
were  subsequently  located  by  scrip  and  that  no  one 
knew  what  land  would  be  selected,  he  is  mistaken, 
for  although  the  scrip  had  not  at  that  time  been  lo- 
cated, Mr.  Barber  had  determined,  prior  to  Septem- 
ber 4,  1903,  the  land  upon  which  the  scrip  was  to  be 
located  and  had  prepared  a  list  of  the  same. 

On  September  4,  1903,  Barber  telegraphed  Steun- 
enberg : 

''Arrange  to  have  Downs  and  a  competent 
surveyor  Avhere  you  can  get  them  at  a  day's  no- 
tice.   See  letter." 
On  the  same  day  Bar])er  writes  Steunenberg: 

"In  accordance  with  letter  and  telegram  of 

this  date,  the  bearer  is  sent  out  for  the  purpose 

of  locating  some  unsurveyed  land  and  you  will 

arrange  to  have  him  taken  upon  the  land  along 

the  north  fork  of  the  Boise  river,  east  of  Eange 

8"  (pp.  4574-4575). 

These  letters  and  telegrams  were  attached  to  the 

list  of  selections  Barber  had  decided  upon  (pp.  3951- 

3952-3953-3954-3957-3958) . 

If  it  is  to  be  found  that  the  defendants  intended  to 
use  script  in  6-4,  the  Court  must  first  find  inexcusable 
laches  on  the  part  of  Barber  and  Moon,  who  were  effi- 
cient business  men,  of  Steunenberg,  a  man  of  com- 
manding ability  and  great  dilligence,  and  their  attor- 
neys, Messrs.  Borah  and  Blake,  neither  of  whom  was 
ever  accused  of  incompetency  or  professional  direlic- 
tion.  Barber  believed  that  the  township  was  to  be 
opened  on  July  15th,  and  on  the  2nd  of  that  month 
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telegraphed  to  stiinulate  Steimenberg  to  dilligence  in 
expectation  of  the  supposed  date  of  action.  The 
court  is  now  asked  to  find  that  these  energetic  and 
astute  captains  of  industry,  and  their  professional 
advisers  suffered  the  ten  or  eleven  wrecks  between 
July  2nd  and  September  14th  to  glide  by  without  any 
preparation  whatever  for  action  intended  to  be  taken 
at  the  middle  of  July.  The  court  is  asked  to  believe 
tliat,  in  all  this  time,  no  one  thought  of  looking  at  the 
documents  and  discovering  that  a  power  of  attorney 
was  needed  to  locate  the  scrip. 

Again,  if  he  defendants'  version  of  the  6-4  affair 
is  to  be  accepted,  the  court  must  believe  that  Downs, 
who  had  served  the  company  faithfully  for  two  years 
before,  and  who  was  afterwards  entrusted  by  the 
company  with  responsible  service,  became,  suddenly 
and  unaccountably,  for  the  time  being,  unfaithful  to 
the  company's  interest,  and  antagonistic  to  the  com- 
pany's known  endeavors.  It  must  be  found  as  a  fact 
that  Kinkaid,  with  like  abruptness  and  ecpial  want  of 
reason,  developed  similar  treacdiery,  although  he  also 
had,  for  two  years  acted  for  the  company  in  confiden- 
tial employment,  had  secured  substantially  all  th(^ 
lands  which  the  company  had  acquired,  and  was  for 
some  time  after  that  in  the  employ  of  the  Barber 
Company.  8ee  ledger  account  .p.  5224)  "June  30,  '04, 
John  Kinkaid  services"  $200. 

Finally,  if  the  Court  finds  that  the  company  per- 
sisted in  the  alleged  purpose  to  use  scrip,  tlu'  testi- 
mony of  Mr.  Blake,  the  comi)any's  attorney,  and  oiu^ 
of  its  witnesses,  must  be  ignored.    Mr.  Blake  states 
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that  lie  had  r-onsidered  the  project  of  locating  scrip, 
and  had  definitely  abandoned  it  some  days  before  the 
opening  of  the  township. 

If  what  Kinkaid  states  is  true,  as  to  the  manner 
in  which  he  procured  a  copy  of  the  intended  State  se- 
lection, it  must  have  been  a  simple  thing  for  an  at- 
torney of  Mr.  Borah's  standing  to  obtain  another 
copy;  and  it  is  not  suggested  that  the  Barber  Com- 
pany's agents  were  embarrassed  by  any  secrec}^  as  to 
what  the  State  intended  to  do.  Mr.  Blake's  testi- 
mony as  to  his  consideration  of  the  subject  presup- 
poses on  his  part  a  knowledge,  or  the  ability  to  ac- 
quire knowledge,  of  the  proposed  selections.  It  was 
possible,  as  Mr.  Blake  says  he  knew,  to  send  the  scrip 
ai^plications  by  mail,  and  so  insure  priority  of  the  lo- 
cation over  all,  except  possibly  one  or  two,  of  the  ap- 
plicants in  line.  It  was  possible  to  employ  a  man  to 
hold  a  place  in  line  for  $10,  which  Mrs.  Scully  paid,  or 
perhaps  for  $5.00,  which  Mrs.  Ehrmanntraut  paid, 
considering  the  financial  condition  of  most  of  the  ap- 
plicants in  line,  and  the  extent  of  possible  profit,  the 
place  of  almost  any  of  them  could  have  been  bought 
for  $300  or  $400. 

If  the  Court  is  to  find  that  there  was  any  real  pur- 
pose to  acquire  the  lands  in  6-1  by  the  location  of 
scrip,  the  Court  must  believe  that  all  the  energies  of 
this  aggressive  group  of  men  were  suddenly  and  in- 
explicabh^  paralyzed,  that  their  most  trusted  agents 
all  at  once  turned  traitors,  and  that  their  able  counsel 
lost  for  the  moment  all  their  professional  skill. 

If  the  Court  can  believe  that  all  these  accidents 
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eoucurred  at  one  critical  junction,  then  it  may  Ix' 
found  that  the  defendants  omitted  to  use  scrip  in  ()-4 
because  their  intention  in  that  regard  was  thus 
miraculously  defeated. 

The  explanation  given  for  the  use  of  Long's  name 
as  grantee  in  the  deeds  by  which  titles  were  taken  for 
the  lands  in  6-4,  however  plausible  in  itself,  is  seri- 
ously clouded  by  the  fact  that  Long  through  his  con- 
nections with  the  Weyerhauser  Tmiber  Company 
was  much  better  known  to  those  dealing  in  timber 
lands,  and  especially  in  Idaho  and  Washington,  than 
Barber  and  Moon  of  Wisconsin,  at  that  time  could 
possibly  have  been,  and  by  Long's  telegram  of  March 
20,  1907,  sent  when  he  started  for  Boise  to  appear  be- 
fore the  grand  juiy  p.  4567) ;  supra.  According  to 
the  testimon}^  the  reason  for  naming  Long  as  gran- 
tee had  been  fully  explained  to  him  in  Barber's  let- 
ter of  November  13,  1903,  in  which  the  whole  situa^ 
tion  was  cliaracterized  by  reference  to  a  similar  con- 
dition in  wliich  Long's  company  had  found  occasion 
to  apply  to  Barber  for  a  sunilar  accommodation  .p. 
4565  supra) .  That  being  the  case,  and  Mr.  Long  be- 
ing fully  apprised  of  the  reasons  bearing  upon  tho 
case,  it  does  not  ai)pear  why  he  should  h;i\'c  felt 
obliged  to  ai)i>('al  to  Mr.  Barber  for  "suggestions" 
while  lie  was  ou  his  way  to  meet  the  grand  Jury. 

If  the  acconnnodations  accorded  by  Mr.  Barber  to 
the  Weyerhaueser  Company  was  simj)ly  the  use  ot* 
his  name  to  disguise  Weyerhaueser  ])urcliases  it 
w^as  equally  simple  for  Mr.  Long  to  say  so  to  the 
grand  jui-y.     In  that  case  it  was  unnecessarv  to  re- 
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quest  Mr.  Berber's  book-keeper  to  say  to  Mr.  Barber 
that  ^Ir.  Long  was  going  before  the  grand  jury  and 
needed  instiiiction  as  to  what  he  should  say.  If  the 
foiTuer  exigencies  of  the  Weyerhaueser  Company 
had  involved  something  more  reprehensible  than 
mere  concealment  of  its  titles,  then  the  Barber  let- 
ter of  1903  proved  that  the  present  exigencies  of  the 
Barber  Company,  gi*ew  out  of  something  similarly 
improper.  If  the  Weyerhaueser's  need  of  Barber's 
name,  and  the  Barber's  need  of  Long's  name,  were 
identical  and  equally  innocent,  then  there  was  no 
reason  why  Barber  should  inform  Long  what  the 
latter  should  disclose  to  the  grand  jury.  In  eithei* 
case  the  Long  telegi*am  of  1907  is  not  accounted  for, 
and,  if  the  reason  for  making  the  deeds  nm  to  Long 
was  to  conceal  the  interest  of  so  large  a  concern  as 
the  Barber  Company,  no  greater  solocism  could  have 
been  committed  than  to  put  the  titles  in  the  name  of 
a  man  identified  with  a  liunber  concern  which  stood 
to  the  lumber  trade  in  the  same  relation  that  the 
Standard  Oil  sustains  to  the  oil  business. 

THE  INTENTION  TO  USE  SCRIP. 

One  of  the  elements  of  the  defense  which  is  intrin- 
sically incredible,  and  is  also  inconsistent  with  itself 
and  with  esta))lished  fact,  is  that  portion  of  the  de- 
fendants' testimony  which  relates  to  their  intention 
to  acquire  titles  by  the  use  of  scrip. 

The  assertion  of  such  intention  is  made  by  the  de- 
fendants with  particular  insistence,  and  is  of  especial 
materiality,  because  the  alleged  purpose  to  rely  upon 
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the  location  of  scrip  is  put  forward  for  the  sake  of 
clearing  the  defendants  of  responsibility  for  the  en- 
tries, and  to  enable  them  to  escape  the  proof  of  guilty 
}jr<»curenient  on  their  part. 

In  numerous  passages  of  Barber's  and  Moon's  tes- 
timony, indeed  at  every  jjoint  where  the  matter  (;an 
be  suggested,  it  is  declared  that  the  purpose  was  to 
use  script;  and  the  transcript  is  replete  with  conver- 
sations and  correspondence  relative  to  the  purchase 
and  location  of  scrip. 

Further  than  the  mention  hereinbefore  made  of 
scrip  it  need  but  be  added  that  the  contract  of  ^larcli 
12,  1902,  clearly  contemplates  that  some,  at  least,  of 
the  lands  intended  to  be  acquired  shall  be  obtained 
through  entries  to  be  made  by  individuals.  In  the 
third  clause,  Steunenberg  guarantees  the  title  to  all 
land  to  })e  bought  ])y  him  "where  such  title  is  or  may 
be  derived  or  ojjtained  from  any  person  or  source 
other  than  that  acquired  by  or  through  the  location 
of  Government  scrip  "  (p.  4391).  In  the  seventh 
clause.  Barber  and  Moon  engage  to  advance  the  ne- 
cessary funds  to  purchase  scrip  ,  and  also  to  "ad- 
vance the  necessary  funds  to  acquire  title  to  c-ertain 
of  said  lands  from  other  persons  than  th(!  United 
States"  (p.  4393). 

Barber  and  Moon  also  agree  that  **thev  will,  from 
time  to  time,  as  and  when  required,  advance  the  ne- 
cessary funds  to  jjurchase  Government  scrip  with 
which  to  obtain  title  to  said  lands"  (p.  4392).  But 
there  is  no  stijjulation  that  any  jjart  of  the  lands  are 
to  be  acquired  by  scrip.    The  purchase  of  scrip  is  to 
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be  made  ' '  as  and  when  reqnired ; ' '  but  nothing  is  said 
as  to  what  conditions  or  circumstances  shall  require 
the  use  of  scrip,     (pp.  4496-4786). 

Moon   testified   that   it  was  their   understanding 
with  Steunenberg  that  they  were  to  furnish  him  the 
scrip  for  the  Basin  and  Crooked  River  regions,  and 
Barber,  writing  Steunenberg,  stated  that  Carson  and 
Pahner  had  the  matter  of  using  scrip  in  hand  (pp. 
4496,  4786),  but  the  terms  of  the  contract  were  liter- 
ally fulfilled  without  using  a  single  acre  of  scrip. 
Steunenberg  in  writing  Barber,  July  26, 1902,  says : 
"He  (Palmer)  left  me  a  list  of  estimates  on 
what  we  call  scrip  forties  *  *  *    There  were 
119  of  these  forties    *  *  *    I  have  not  felt  like 
laying  any  scrip  until  the  entries  are  out  of  the 
way.    *  *  *    Don't  buy  any  scrip  unless  you 
can  buy  it  right.    I  expect,  however,  to  get  it 
within  a  few  weeks  or  just  as  soon  as  the  re- 
maining    of     the     titles     of     entrymen  are 
taken"  (pp.  4493,  4494). 
Barber  writing  Palmer,  May  20,  1902,  said: 

"I  have  your  telegram,  and  note  that  scrip 
must  be  in  small  denominations,  40  to  80  acres, 
and  think  this  increases  the  difficulty  in  se- 
curing it.    ■"   *  *    We  understand  these  par- 
cels liave  to  be  used  in  one  entry  on  one  tract 
each"  (p.  4404). 
On  the  same  day  Barber  again  Avrites  Palmer  that 
they  are  informed  that  in  using  forest  reserve  scrip 
it  may  be  placed  on  single  forties  in  different  sections 
and  townships  (pp.  4404,  4405). 
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No  scrip  was  laid  on  surveyed  lauds  jjiior  to  1904 
(}).  4785),  aud  no  ai)plieations  for  the  location  ol' 
Scrip  (»n  surveyed  lauds  were  made  until  April  14tli 
and  October  1st,  1904,  respectively  pp.  4632,  4637), 
or  for  location  on  uusurveyed  lands  until  November 
12, 1903. 

Tt  will  be  observed  that  the  land  thus  aj)plied  for 
was  located  in  40  and  80  acre  tracts  widely  scattered 
over  numerous  sections  and  townships  (p]).  4631, 
4634,  4636,  4637,  4638,  and  appendix  F). 

The  evidence  on  this  point  is  made  by  the  defend- 
ants themselves  of  capital  importance;  and,  if  it  is 
found  inadequate,  not  only  is  the  defense  impaired  in 
its  most  substantial  element,  but  the  credibility  of  the 
defense  as  a  whole  is  destroyed. 

That  the  defendants  intended  to  use  some  scrip, 
and  to  use  scrip  where  it  was  more  advantageous  than 
procurement,  may  be  admitted.  But  the  proposition, 
that  they  intended  to  use  scrip  exclusively,  and  in 
preference  to  entries  when  entries  should  be  cheaper 
or  more  convenient,  is  not  only  inconsistent  with  the 
fact  that  five-sixths  of  the  acreage  was  obtained  by 
]jrocurement,  but  is  not  borne  out  by  the  evidence 
given  on  the  ])art  of  the  defendants  tliemselves. 

No  scrip  was  bought  until  August  15,  1902.  This 
])urchasc  was  of  6,000  acres;  and  Mr.  Moon  says,  **we 
had  a  time  getting  rid  of  that"  (p.  4785).  No  more 
surveyed-land  sciij)  was  bought  until  1904  or  later 
(p.  4785).  The  6,000  acres  was  ])roken  up  and  located 
in  small  parcels  (p.  4784).  Tn  all,  less  than  12,000 
acres  was  bought,  of  which  2,000  acres  was  for  use  on 
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imsurveyed  land,  and  the  total  area  acquii^ed  was  be- 
tween 65,000  and  70,000  acres. 

Why  the  defendants  chose  to  procure  entries  rather 
than  to  buy  scrip,  it  is  immaterial  to  inquiie.  If  all 
that  they  say  for  the  sake  of  demonstrating  that  it 
^^as  to  their  own  interest  to  use  scrij)  could  be  ac- 
••epted,  and  if  it  appeared  that  the  employment  of 
entrymen  was  a  purely  gratuitous  violation  of  the 
law.  that  fact  would  be  far  from  conclusive.  The 
same  consideration  woidd  equally  apply  to  the  nearly 
contemporaneous  cases  of  Williamson,  in  Oregon, 
and  of  the  Detroit  Lmnber  Company,  in  Ai^kansas,  in 
both  of  which  it  was  found  that  fraudulent  procure- 
ment had  been  resorted  to. 

In  this  case  it  appears  from  the  defendants'  own 
coiTespondence.  by  them  put  in  evidence,  that  scrip 
was  more  expensive  than  entries  at  the  usual  price 
of  entries,  and  that  there  were  practical  difficulties 
in  the  prociu'ement  and  location  of  scrip  which  made 
the  emplo^TQent  of  cntr\TQen  jjreferable  to  the  use  of 
scrip. 

Although  ^Ir.  Barber  testifies  that,  in  1902,  scrip 
was  selling  at  from  $1.50  to  $5.50  per  acre  (p.  4376). 
Palmer,  writing  on  April  5,  1902,  that  Steimenberg 
intended  to  scri]»  the  residue  of  the  desired  acreage, 
conmients:  "This  plan  may  cost  more  but  it  is  safer'* 
rp.  4429). 

On  the  same  day  Pahner  was  offered  3,000  acres  of 
scrip  at  $6.00,  and  his  *' impression  was,  it  could  be 
bought  for  $5.50"  (p.  4446). 

On  Mav  13,  1902.  Palmer  cannot  learn  of  any  scrip 
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under  $5.50,"  and  that  in  small  quantities"  (p.  4446). 

On  June  25,  1902,  Palmer  reports  buying  5,000 
acres  at  $5.50,  and  that  he  can  buy  5,000  more  at  the 
same  price  (p.  4447). 

What  became  of  this  purchase  of  5,000  acres  does 
not  appear.  It  seems  not  to  have  been  accej^ted  by 
Barber  and  Moon,  no  item  of  that  character  appear- 
ing in  their  accounts;  and  it  was  certainly  not  located. 

The  additional  5,000  acres  offered  to  Palmer  at  the 
same  price  was  not  bought,  then  or  thereafter.  At 
that  time  Steunenberg  had  acquired,  counting  as  his 
all  the  lands  covered  by  all  the  subsisting  applica- 
tions theretofore  made,  less  than  18,500  acres  in  the 
Basin,  and  probably  less  than  18,000  acres,  and  he 
was  more  than  6,500  acres  short  under  the  contract 
of  March  12,  1902. 

If  it  was  intended  to  complete  the  Basin  acreage 
with  scriji,  this  was  the  time  to  buy.  Instead  of  ac- 
cepting the  02:>portunity  thus  presented  in  June,  Bar- 
ber and  ^loon  let  more  than  six  weeks  elapse  before 
purchasing;  and,  when,  in  August,  they  bought  6,000 
acres  of  scrip,  the  Basin  entries  had  been  ])ra(-ti('ally 
completed. 

On  July  26,  1902,  Steunenljerg  gives  the  reason  for 
delaying  to  buy  scrip,  sa^dng,  *'I  have  not  felt  like 
laying  any  scrip  until  tlie  entries  were  out  of  the 
way"  (p.  4493).  At  that  time  Palmer,  Oarson  or 
Moon  had  not  purchased  or  furnished  any  sciij). 

On  August  19th  he  reports  the  making  of  titles 
through  entr^Tiien  (p.  4783). 

From  the  foregoing  facts  it  may  be  inferred:  (1) 
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that  the  cost  of  ^crip  was  greater  thau  the  cost  of  en- 
tries; (2)  that  there  was  no  intention  to  use  scrip  in 
the  Basin;  and,  (3)  that  Barber  and  Moon  knew  that 
titles  were  being  procured  hy  entries. 

A  remarkable  circumstance  is  that,  if  the  corres- 
2)ondence  offered  by  the  defendants  can  be  trusted, 
great  quantities  of  scrip  were  offered  to  Barber  and 
]\Ioon  in  the  two  months  immediately  succeeding 
their  contract  with  Steunenberg,  and  most  of  it  at 
lower  rates  than  they  afterwards  actually  paid. 

On  April  5, 1902,  Palmer  was  offered  3,000  acres  at 
$6.00,  which  he  thought  could  be  had  for  $5.50  (p. 
4446;  supra). 

On  June  20,  1902,  five  days  before  Palmer  bought 
5,000  acres  at  $5.50  Barber  telegraphed  him,  ''Can  we 
handle  5,000  Forest  Reserve  at  $4.50"  (p.  4406). 

On  June  25th,  the  day  that  Palmer  bought  5,000 
acres  at  $5.50,  some  unidentified  person  in  Washing- 
ton, D.  C,  wrote  to  one  Murphy  at  Spokane,  offering 
75,000  acres  of  scrip  at  $2.50  to  $4.50.  This  letter 
came  into  Palmer's  hands,  and  he  forwarded  it  to 
Moon  at  Eau  Claire  (p.  4449). 

On  June  28th,  Moon  writes  that  Mr.  Barber  has 
bought  10,000  acres  at  $4.50  (p.  4450).  The  purchase 
does  not  appear  in  the  accounts,  and  the  scrip  was 
never  located. 

From  these  communications  it  would  appear  that 
Palmer,  in  June,  actually  bought  5,000  acres,  and 
Barber  actually  bought  10,000  acres  in  the  same 
month ;  that  3,000  other  acres  were  offered  to  Palmer 
in  May,  and  5,000  other  acres  to  Barber  in  June;  and 
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that  scrip  to  the  amount  of  75,000  acres  was  avaihible 
at  $2.50  to  $4.50  per  acre.  Here  is  a  total  of  15,000 
acres  actually  purchased  ,and  of  8000  acres  additional 
offered,  and  an  unlimited  quantity  for  sale  at  $4.50  or 
less. 

Yet  the  testunony  of  the  defendants  is  that  no  scri{) 
was  really  bought  until  August,  when  6,000  acres  was 
secured  at  $5.35  (pp.  4486,  4771). 

Which  is  to  be  believed,  the  testimony  given  on  the 
stand,  or  the  corresi3ondence  which  is  sworn  to  with 
equal  solemnity  as  the  genuine  and  correct  evidence 
of  current  transactions,  and  which  is  asserted  to  be 
competent  as  reflecting  the  res  gestae? 

If  the  correspondence  is  trustw^orthy,  what  became 
of  the  scrip  that  was  actually  bought?  and  why  do 
the  purchases  not  appear  in  the  accounts?  And  why 
did  defendants  not  ])uy  scrip  w^hen  it  was  offered  in 
unlimited  quantities  at  j^rices  substantially  less  than 
those  wiiich  it  is  said  were  afterwards  paid? 

The  necessary  inference  is  that,  either  the  corres- 
pondence is  fictitious  ,or  that  Barber  and  Moon  did 
not  desire  to  buy  scrip,  or  that  l)oth  of  these  things 
are  so. 

In  the  view  most  linorable  to  the  defenchiuts,  this 
evidence  demonstrates  some  reasons  why  the  use  of 
scrip  was  not  found  desirable,  there  being  the  sugges- 
tion of  divers  inconveniences  attendant  u))()ii  the  i)ui- 
chase  and  location  of  that  article.  In  Mr.  Moon's  k't- 
ter  of  June  28th,  supra,  mention  is  made  of  certain 
necessar}^  delays  incident  to  the  purchase  of  certain 
scrip.    At  divers  places  in  the  tx^anscript,  referred  to 
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herein,  it  appe'hrs  that  Barber  and  Moon  were  advised 
that  the  whole  of  each  piece  of  scrip  was  requii^d  to 
l)e  located  at  one  time,  which  was  not  always  possible, 
and  that  Mr.  Blake  understood  that  the  slightest  con- 
flict with  a  prior  entry  would  defeat  an  entire  loca- 
tion. And  Moon  ingeniously  confesses  that  they  had 
a  time  getting  rid  of  the  6,000  acres  which  they 
bought  (supra). 

At  any  rate,  if  the  testimony  and  the  correspond- 
ence prove  anything  at  all,  it  is  clear  that  the  defend- 
ants had  very  vague  purposes  in  the  matter,  and  that 
there  was  abiuidant  temptation  for  them  to  resort  to 
the  procurement  of  entries  in  preference  to  the  pur- 
chase of  scrip. 

What  has  been  said  sufficiently  shows  that,  so  far 
as  the  Basin  was  concerned,  there  was  never  any  idea 
of  locating  scrip.  The  acreage  in  that  region  was 
practically  appropriated  l)y  entr^anen  when  the 
Steunenberg  contract  became  effective  in  April  of 
1902.  Steunenberg  himself  declared  that  he  did  not 
care  to  use  scrip  until  the  entries  were  out  of  the 
way,  and  the  entries,  when  completed  in  the  summer 
of  1902,  absorbed  all  the  land  desirable  in  the  Basin, 
as  was  testified  to  by  Wells  and  Downs.  No  scrip 
was  bought  until  after  the  entries  were  completed, 
and  repeated  offers  of  scrip  during  that  period  were 
declined. 

With  respect  to  the  Crooked  Kiver  region  and  Tp. 
6  N.,  E.  4  E.,  the  facts  stated  and  the  considerations 
suggested  hereinbefore  in  this  brief  are  supposed 
amply  to  show  that  the  location  of  scrip  in  those 
townships  was  never  seriously  entertained. 
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THE  CllAP.MAX  EPIJSODE. 

Lawrence  G.  Chapniaii,  then  a  resident  of  Wis- 
consin, was  employed  hy  the  Barber  Lumber  Com- 
pany, in  1903,  as  general  manager  of  its  affairs  in 
Idaho.  He  came  to  Boise  in  August  of  that  year,  an<l 
remained  until  the  middle  of  November,  when  he 
returned  to  Wisconsin. 

In  xVugust  or  Septemljer  of  1904,  Chapman  re- 
turned to  Boise,  assumed  charge  of  all  the  Barber 
Company's  business,  and  opened  an  office,  which  has 
since  been  continuously  maintained,  and  which  has 
been  conducted  by  Chapman  as  the  company.'s  local 
representatiA^e  and  general  agent. 

A  set  of  books  was  opened  at  the  Boise  office  in 
in  December,  1904,  in  wliich  were  entered  transcripts 
of  the  journal  and  cash-book  accounts,  theretofore 
k('i)t  at  Eau  Claire,  relating  to  the  previous  acquisi- 
tion of  lands  in  Idaho  and  all  the  expenditures  on  ac- 
count of  such  lands.  Since  the  opening  of  the  local 
office,  the  books  have  been  continued  by  the  |)roper 
entries  to  show  current  transactions  (pi).  2815  et 
seq.).  1^ 

Throughout  tlie  period  from  October  in  1904  to  the 
taking  of  testimony  in  this  cause,  in  March,  1909,  the 
books  of  the  Boise  office,  together  with  all  the  cor- 
res):ondcnc('  and  otlicr  ) tapers  of  the  Bar])er  Com- 
pany concerning  its  land  aifairs  in  Idaho,  liax'c  been 
in  the  charge  and  undei-  the  direction  of  ^Ir.  Chap- 
man. 

In  April,  1907,  the  grand  jury  of  the  United  States 
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at  Boise  lUKlertook  au  investigation  of  the  methods 
l)y  which  the  Barber  Lumber  Compan}'^  had  acquired 
larg'e  tracts  of  public  land  in  Idaho.  A  subpoena 
duces  tecum  was  issued  to  and  served  upon  Chap- 
man requiring  Imn  to  produce  before  that  body  all 
the  books  of  account,  correspondence  and  others  rec- 
ords in  his  office  bearing  upon  the  operations  of  the 
Barber  Company  in  the  acquisition  of  timl)er  lands. 
In  response  to  this  subpoena,  Chapman  ajjpeared  be- 
fore the  grand  .jury  and  admitted  under  oath  that  he 
had  in  his  possession  certain  of  the  papers  called  for, 
including  the  books  of  account,  correspondence  had 
since  October  of  1901,  and  substantially  all  of  the 
other  material  designated  in  the  subpoena.  All  of 
this  he  declined  to  produce.  Thereupon  report  to 
this  effect  was  made  to  the  court,  upon  which  report 
an  order  was  made  requiring  Chapman  to  obey  the 
exigenc}^  of  the  writ. 

On  April  9th  Chapman  again  appeared  before  the 
grand  .jury  and  announced  he  refused  and  would  re  ■ 
fuse  to  produce  am^  of  the  material  called  for,  and 
filed  a  written  statement  setting  out  the  grounds  of 
such  refusal.  In  this  paper, — which  is  set  out  in  the 
report  of  Ex  parte  Chapman,  153  Fed.  Rep.,  371,  373, 
— after  setting  up  divers  technical  objections  to  the 
subpoena.  Chapman  states,  as  the  substantial  ground 
of  his  refusal,  and  the  one  upon  which  the  case  was 
ultimateh^  made  to  turn: 

''Sixth.  I  shall  also  have  to  decline  to  pro- 
duce or  exhibit  to  the  grand  jury  for  their  con- 
sideration the  records,  &c.,  called  for  in  said 
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siibpocr.a,  &c.,  on  the  gTound,  that  the  pro- 
duction of  said  records  , correspondence,  and 
other  documents  might  tend  to  incriminatQ 
me,  and  that  the  subpoena  to  ]n'oduce  the 
same,  and  tlie  order  of  the  court  in  relation 
thereto,  and  the  i)i'o(hiction  would  be  contrar};^ 
to  the  Fifth  Amendment  of  the  Constitution  of 
the  United  States,  which  declares,  &c." 
In  the  same  paper  Chapman  states : 

"I  am  the  general  manager  of  the   Barber 
Lumber  Company,  and  also  a  stock-liolder  in 
said  corporation.     I  have  been  such  general 
manager  ever  since  the  said  corporation  com- 
menced business  in  Idaho,  and    have    repre- 
sented    the      corporation     in     this     State. 
As  such  general  manager,  I  have  knowledge  of 
its  dealings  in  relation  to  procuring  the  gov- 
ernment timber  lands  in  this  State;  and  also 
of  all  its  ])usiness  affairs  within  the  State  of 
Idaho.    I  have  had  control  and  custody  of  all 
the  Ixioks  ,];aiK'rs  and  records  called  for  in  the 
subpoena  served  u])on  me  and  referred  to  in 
the  orders  of  the  court  in  reference  thereto." 
(15;]  Fed.  Re]).,  373). 
This  action  of  Chajjman  was  reported  by  the  grand 
jury  to  the  court,  whereu])on  a  liearing  was  had  look- 
iiii;-  to  ('hapnian's  coniniitmeiit  as  foi'  a  <'oiitcm])t. 
At  this  hearing,  as  well  as  in  the  subse([uent  i)ro- 
ceedings  on  habeas  corpus,  (^hapman    was    repre- 
sented by  Mr.  Price,  then  the  local  attorney  of  the 
Barber  Company,  and  Mr.  Alfred  A.  Fraser,  one  of 
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the  ('Oimsel  in  the  |)reseiit  action  for  the  same  eoiii- 
panv  (p.  4826).  After  argument,  the  court  adjudged 
Chapman  in  contempt  and  ordered  him  conmiitted 
to  the  county  jail  until  he  should  comply  with  the 
requirement  of  the  subpoena  (p.  2925  et  seq.;  Plain- 
tiff's Exhibits  No.  145,  E.  F.  &c.;  153  Fed.  Rep.  374). 
Thereupon  Chapman,  by  his  counsel  aforesaid,  ap- 
plied to  Circuit  Judge  Gilbert  for  a  writ  of  habeas 
Corpus,  upon  which  application  such  proceedings 
were  had  that,  on  April  26,  1907,  Chapman  was,  after 
ten  days'  confinement,  discharged  from  custody. 

The  premises  of  fact  upon  which  this  action  was 
based  are  thus  stated  in  the  opinion  of  Judge  Gilbert : 
"While  the  proceedings  began  with  a  sub- 
poena duces  tecum,  directing  the  petitioner  to 
bring  before  the  grand  jury  the  books  and  rec- 
ords of  the  Barber  Lumber  Company,  they  fin- 
ally resulted  in  an  ultunatum  from  the  court 
ordering  him  to  produce  the  books  and  papers 
and  submit  them  to  the  inspection  of  the  grand 
jury  ,ancl  giying  the  grand  jury  the  authority, 
which  was  expressly  denied  to  the  petitioner, 
to  determine  what  was  pertinent,  and  what 
was  not  pertinent,  to  the  subject  which  was 
under  consideration.  That  subject  had  been 
annoimced  in  open  court  to  be  the  inyestiga- 
tion  of  the  proceedings  whereby  the  Bar])er 
Lumber  Company  had  acquired  title  to  timber 
lands  of  the  L^nited  States  in  the  State  of  Ida- 
ho. It  was  not  disputed  that  the  Barber  Lum- 
ber Company  was  incorporated  without  the 
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State  of  Idaho,  and  that  the  petitioner  was, 
and  from  the  first  has  been,  the  manager  of  its 
business  in  the  State  of  Idaho.  It  followed 
from  this  that  the  acquisition  of  title  to  timber 
lands  must  have  been  conducted  on  behalf  of 
the  corporation  by  the  petitioner,  and  that 
ever^^thing  that  was  done  in  that  connection 
was  done  with  his  knowledge  and  under  his  di- 
rection. If,  therefore,  there  was  criminal  vio- 
lation of  the  law  in  acquiring  those  lands,  there 
is  every  reason  to  assume  that  the  petitioner 
must  necessarily  have  been  implicated  there- 
in, and  that  an  inspection  of  the  books  would 
furnish  evidence  against  him.  That  was  ono 
of  the  grounds  of  his  appeal  to  the  protection 
afforded  by  the  Fifth  Amendment  and  his  re- 
fusal to  comi:)ly  with  the  order  of  the  court." 
(153Fed.  Rep.,  p.  374). 

''In  the  present  case,  it  is  not  perceivable 
that  there  can  be  any  question  of  the  good  faith 
of  the  petitioner  in  declining  to  subject  the 
l)<)oks  to  examination.  Although  they  are  in 
fact  the  books  of  the  corporation,  they  are 
nevertheless  to  all  intents  and  purposes  his 
own  books.  They  are  records  made  by  hiui  or 
under  his  direction,  and  are  in  his  charge  and 
control.  They  refer  to  transactions  wliicli  lie 
has  conducted.  If  they  show  the  method  in 
which  the  coi-poration  acquired  title  to  tiui- 
l)er  lands,  they  necessarily  disclose  his  own 
acts.    It  is  not  denied  that  the  presentation  ol' 
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the  books  and  their  inspection  h}^  the  grand 
jury  is  desired  for  one  purpose  only.    This  is 
tully  shown  hy  the  record  of  the  proceedings 
before  the  Court.    It  is  that  they  be  resorted 
to  to  ascertain  what  individual  or  individuals 
may  be  subject  to  indictment  for  violation  of 
the  laws  of  the  United  States  in  acquiring  title 
to  timber  lands.    I  think  it  very  queer  that  if 
the  books  contain  the  evidence  sought,  tending 
to  prove  the  violation  of  law,  there  was  reason- 
able ground  for  concluding  that  they  might 
have  tended  to  incriminate  the  petitioner,  and 
that  therefore  his  plea  of  privilage  should  have 
been  sustained."  (153  Fed.  Eep.,  p.  377). 
The  fees  of  Chapman's  counsel  in  these  proceed- 
ings, as  well  as  the  costs  of  Court,  were  paid  by  the 
Barber  Lumber  Company  and  are  embraced  in  tlie 
company's  account  of  expenditures    by    its    Boise 
office. 

Although  Barber  and  Moon  testified  that  they 
were  not  consulted  concerning  Chapman's  course  in 
this  matter,  and  that  there  was  no  correspondence 
whatever  on  the  subject,  it  appears  that  on  April 
26,  1907,  the  day  on  Avhich  Judge  Gilbert's  decision 
Avas  rendered  Barber  Avrote  to  Chapman: 

"I  want  to  thank  you,  for  the  members  oi: 
the  company,  and  particularly  for  myself,  for 
the  position  you  took  and  your  courage  and 
dignity  with  which  you  carried  through  the 
consequences.  It  was  not  pleasant  to  be  prac- 
tically in  jail,  and  I  can  assure  you  that  your 
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course  is  most  heartily  apifi'oved  by  all  the 
iiicnihei's  of  the  Company,"  (p.  4749.) 

Notwithstanding"  the  inability  of  the  grand  jury 
to  obtain  the  records  in  Chapman's  custody,  an  in- 
dictment was  returned  in  April,  1907,  charging  Bar- 
ber, Moon,Kinkaid,  Pritchard,  John  I.  Wells  and 
AVilliam  E.  Borah  with  the  crime  of  conspiracy  to 
defraud  the  United  States  in  the  transactions  which 
are  the  subject  of  the  present  narrative.  About  the 
same  time  the  bill  in  this  cause  was  filed. 

Mr.  Borah,  having  been  recently  elected  United 
States  Senator  from  Idaho,  demanded  and  obtained 
a  severance  from  liis  co-defendants  to  th(»  indictment, 
and  was  given  a  separate  trial,  which  began  in  Se[)- 
tember,  1907. 

Chapman  was  served  w^th  subpoena  duces  tecum, 
calling  for  substantially  the  same  papers  designated 
in  the  su])poeiia  issued  on  behalf  of  the  grand  jury, 
and  requiring  hin^  to  api)ear  as  a  witness  for  the  ])ros- 
ecution  in  the  ]->orah  case  and  to  produce  those 
l)ai)ers. 

In  response  to  this  second  subpoena.  Chapman  ap- 
peared in  court,  while  the  Borah  trial  was  in  progress, 
accompanied  by  liis  attorne}'',  Mr.  Bundy,  who  is 
senior  counsel  for  the  Barber  Lumber  Comi)any  in 
the  defense  of  tlie  })resent  cause. 

Mr.  Bundy  had  come  from  Eau  Clarie  to  Boise  at 
tlie  re(|uest  of  the  Barber  Lumber  Company,  for  the 
purpose  of  attending  the  trial  of  Senator  iiorali,  in 
tlie  interests  of  Barber  and  Moon,  who  wei-c  defen- 
dants to  the  same  indictment,  and  as  the  company's 
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solicitor  iu  t4iis  case,  the  bill  in  wliicli  liad  been  filed 
in  the  preceding  April  (p.  2947).  Although  he  did 
not  appear  for  Borah  he  was  in  communication  with 
counsel  for  the  defense. 

Mr.  Bundy  assures  the  Court  that  he  did  not  know 
what  was  in  the  books  and  correspondence  of  the 
Barber  Lumber  Comj^any  in  their  Boise  office,  and 
did  not  acquaint  himself  with  the  contents  of  those 
documents,  or  undertake  to  advise  in  one  way  or  an- 
other as  to  the  production  thereof  (p.  2948).  For 
some  reason,  however,  Mr.  Eraser  and  Mr.  Hawley, 
attorneys  for  Senator  Borah,  both  of  whom,  with  Mr. 
Bundy,  appear  for  the  Barber  Lumber  Company  in 
this  cause,  were  anxious  to  prevent  the  company's 
books  from  being  given  in  evidence  against  Mr. 
Borah,  and  were,  at  the  same  time,  solicitous,  as  a 
matter  of  forensic  tactics,  that  the  objection  to  the 
books  should  not  appear  to  come  from  their  client. 
Accordingly,  these  gentlemen  suggested  that  Mr. 
Bundy,  on  behalf  of  Chapman,  and  as  Chapman's 
personal  counsel,  should  raise  an  objection  to  the 
books  based  on  Chapman's  privilege  as  a  guilty  par- 
ticipant in  the  cruninal  matters  of  which  the  books 
were  evidence. 

Mr.  Bundy,  agreeably  to  this  arrangement,  upon 
the  calling  of  Chapman  as  a  witness,  arose  in  Court, 
announced  that  he  appeared  as  Chapman's  attorney, 
and  stated  an  objection  to  the  production  of  the  books 
upon  the  ground  that  the  contents  thereof  might  tend 
to  incriminate  the  witness  (p.  2949).  At  the  same 
time,  Mr.  Bundy  filed  a  paper,  signed  by  Chapman,  iu 
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form  and  contents  substantial!}^  identical  with  that 
tiU'd  by  Chapman  in  response  to  the  subpoena  of  tlie 
giaiid  .jury  in  the  in-eceding  April,  the  charactei-  of 
which  has  been  aboxe  stated.  In  this  ])aper,  Chap- 
man states  that,  as  general  manager  of  the  Barber 
Lumber  Company's  business  in  Idaho,  he  has  "liad 
charge  and  knowledge  of  the  dealings  in  relation  to 
procuring  Government  timber  lands  in  this  State,  and 
also  of  all  its  business  affairs  wath  the  State  of  Idaho, 
and  its  books  of  account  have  been,  and  are  now,  kept 
under  my  direction/'  He  declines  to  produce  the 
documents  required  by  the  subpoena,  "on  the  ground 
that  the  production  of  such  records,  books  of  ac- 
counts, and  said  other  documents  might  tend  to  in- 
criminate me"  (Plf's  Exhibit  No.  145  H)  (p.  5311). 
Mr.  Chapman  was  then  examined  in  a  preluninary 
w^ay  to  the  question  of  privilege.    He  was  asked : 

''Have  you  in  mind  anything  now  that  ^vould 
tend  to  incriminate  you  in  connection  with 
these  books,  any  specific  thing?" 
To  this  he  answered : 

"Yes"  (p.  2949). 
Again  he  w^as  asked : 

"Will  you  name  the  books  that  you  luive  in 
mind  that  might  incriminate  you'?" 
He  said : 

"The  ledger,  cash    ])ook  and  journal"    (p. 
2949). 
Upon  these  sworn  answers  and  the  showing  made 
in  the  paper  drawm  by  his  counsel,  and  upon  the  au- 
thority of  the  decision   in   the  habeas   corpus  case, 
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riiapmaii  was  excused  from  testifying  and  the  books 
and  papers  called  for  by  the  subpoena  were  not  pro- 
duced. 

This  occurred  on  September  30, 1907  (p.  2927) .  On 
the  next  day  Chapman  drew  a  check  in  favor  of  Mr. 
Bundy  for  $600 ;  one  which  is  charged  in  the  account 
as  running  to  Mr.  Hawley  for  $250;  and  one  charged 
as  to  Mr.  Fraser  for  $500  (Plf 's  Exhibit  No.  143  S) 
(p.  5247).  All  these  payments  are  charged  to,  and 
allowed  by,  the  Barber  Lumber  Company.  Those  to 
Hawley  and  Fraser  are  said  to  be  retainers  in  the 
present  cause  (p.  2896). 

In  the  taking  of  testimony  in  this  case,  at  Boise,  in 
March,  1909,  a  subpoena  was  issued  on  behalf  of  the 
Government  and  served  upon  Chapman,  with  a  duces 
tecum  clause  worded  almost  or  quite  literally  after 
the  two  former  writs  just  mentioned,  and  requiring 
the  i^roduction  of  the  identical  books,  correspond- 
ence, and  other  records  and  papers  of  the  Barber 
Lumber  Companj^'s  local  office,  wdiich  had  twice  be- 
fore been  called  for  and  twice  refused. 

Chapman  appeared  for  examination  and  placed  in 
the  hands  of  counsel  for  the  Government  a  mass  of 
documentary  matter  purporting  and  alleged  to  be  the 
Barber  Conqjany's  books  or  accoiuits  and  other 
pajjers  designated  in  the  subpoena.  This  he  swore 
Avas  precisely  the  same  material  which  he  had  had  in 
his  possession  in  April  and  in  September  of  1907, 
when  the  former  subpoenaes  had  been  served  upon 
him,  and  which  he  had  declined  to  produce  on  the 
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ground  that  the  exhihition  of  the  papers  wcmid  tend 
to  incrimiuate  him.  (p.  2942). 

Chapman  was  thereupon  requested  to  indicate  the 
matters  in  these  papers  which  he  had  supposed  might 
he  evidence  of  crime,  and  he  answered  that  he  knew 
nothing  of  that  character  in  the  (h)cuments.  His  testi- 
mony I'eads  : 

"Q.  Now,  Mr.  Chapman,  in  answering  on 
both  of  tliese  occasions  to  the  subpoenaes  duces 
tecum  tliat  these  papers  would  tend  to  incrim- 
inate you,  what  did  you  have  in  mind  as  being 
of  an  incriminating  character? 

"A.  1  had  no  particular  entry  or  entries  in 
mind  at  tliat  time"  (p.  2942).  *  *  * 

"Q.     Had  you  been  guilty  of  any  crime  in 
connection  with  the  acquisition  of  these  titles? 
''A.     Not  to  my  knowledge. 
''Q.     Did    you    think    that    you    had    been 
guilty  of  any  crime'? 
''A.     No. 

"Q.     \\'eren't  you  very  well  satisfied  that 
you  were  innocent  of  all  crime  ? 
''A.     Yes"  (p.  2946).    *  *  * 
"Q.     Mr.  Chapman,  iiave  you  any  objection, 
now  that  it  is  all  over,  to  indicate  to  us  whethei* 
or  not  you  ever,  in  your  mind,  formed  any  con- 
ception or  sumiise  as  to  any  particular  offense 
which  you  thought  that  an  unfriendly  prosecu- 
tion might  ])e  able    to  connect  you    with  by 
means  of  any  entries  in  these  books? 
"A.     No  particular  offense"  (p.  2950). 
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The  explamition  of  the  ol)vioiis  discrepancy  be- 
tween his  testimony  and  action  in  the  present  causes, 
and  his  action  and  sworn  statement  in  the  preceding 
cases,  Chapman  states : 

"The  answer  (to  former  subpoenaes)  was 
made  on  the  advice  of  counsel,  and  was  made 
with  the  firm  belief  in  our  minds  that  the  pros- 
ecution of  these  cases  was  in  extremely  un- 
friendly hands,  both  in  the  United  States  Land 
Office  in  Boise  and  in  the  United  States  Attor- 
ney^s  office.  We  also  believe  that  there  was 
some  incentive  for  the   prosecution   of  these 
cases  which  had  been  histigated  by  the  defense 
in  the    Haywood-Moyer    trials    which    were 
about  to  take  place,  because  of  the  connection 
between  Ex-Governor  Frank  Steunenberg  and 
the  Barber  Lumber  Company,  and  we  also  de- 
clined because  of  the  statement  which  was 
made  in  open  court  by  the  United  States  At- 
torney that  there   was    evidence   before    the 
grand  jury — I  read  this  from  this  exhibit — 
touching  the  acquisition  of  lands  by  the  Bar- 
ber Lumber  Company,  of  which  the   witness 
Chapman  might  be  and  very  likely  was  ignor- 
ant, and  therefore  he  could  not  be  permitted  to 
judge  as  to  whether  or  not  the  evidence  which 
he  offered  is  pertinent.  We  believed  that  the 
production  of  the  books,   without  restriction, 
would  place  in    their  hands  material  which 
might  be  construed  to  mean  incriminating  evi- 
dence against  myself,  and  on  that  account  we 
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made  the  answer  we  did"  (p.  2942). 

Haywood  and  Clover  were  chai'g'ed  with  the  assas- 
sination of  Governor  Steunenberg,  Avhich  occurred 
on  December  30,  1905,  more  than  fifteen  months  be- 
fore the  issue  of  the  first  sub])oena  to  Chapman. 
Chapman  had  not  been  charged  witli  or  suspected  of 
that  or  any  other  murder,  and  his  personal  and  busi- 
ness relations  with  Steunenberg  had  been  intimate 
and  friendly^  (p.  2944).  Haywood  and  Moyer  were 
tried  in  Ai)ril  or  May  of  1907,  so  that,  whatever  ap- 
prehensions of  being  implicated  in  the  murder  of 
Steunenbrg  Chapman  may  have  had  when  sum- 
moned before  the  grand  jury  in  April,  must  have 
been  relieved  before  he  was  called  in  the  Borah  trial 
in  September  (p.  2945). 

The  unfriendliness  of  the  then  United  States  At- 
tornej^,  which  is  suggested  by  Chapman  as  a  further 
ground  of  apprehension  on  his  part,  does  not  appear, 
and  is  not  suggested,  to  have  been  any  personal  ani- 
mosity towards  Chapman.  But  there  is  nothing  to 
warrant  even  a  suspicion  that  the  District  Attorney 
had,  in  April  or  in  September,  1907,  conceived  any 
malice  toward  them,  or  tliat  his  unfriendliness  was 
anything  else  than  the  disposition  of  a  public  officer 
to  do  his  duty  in  the  punishment  of  crune,  and  the  re- 
dressing of  fraud  practiced  upon  the  Government. 

The  extent  to  which  ^[r.  Chajnnan  conceived  his 
inmiunity  to  extend  is  thus  stated  by  him : 

**Q.  Mr.  Chai)man,  is  thei'e  anything  in 
any  of  these  transcripts  whicli  you  lia\e  pro- 
duced which  you  regard  as  tending  to  incrimi- 
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nate  vou  in  any  offense  against  the  laws  of 
God  or  man"? 

"A.  Not  if  (-arried  through,  and  properly 
investigated,  and  properly  explained. 

"Q.  Do  you  think  that,  if  they  were  im- 
].)roperly  investigated,  they  might  tend  to  in- 
criminate you? 

"A.  I  think,  improperly  used,  almost  any 
l)ook  <*ould  be  used  to  incriminate  anyone,  al- 
most anyone. 

"Q.  Even  your  private  expense  account? 
''A.  Almost"  (p.  2950). 
It  appears,  then,  that  Chapman,  on  two  occasions 
in  1907,  swore  that  the  papers  which  he  now  professes 
to  produce  contained  matter  which  would  tend  to  con- 
vict him  of  crime.  On  the  first  occasion  he  was  so  ad- 
vised by  Mr.  Fraser,  and  on  the  second  by  both  Mr. 
Fraser  and  Mr.  Hawley,  both  of  whom  represent  the 
Barber  Company  in  this  action;  and  on  the  latter 
occasion,  the  fact  that  the  records  were  of  incriminat- 
ing character  was  certified  to  the  court  hy  Mr.  Bundy, 
senior  counsel  for  the  defense  in  this  cause. 

It  is,  of  course,  not  for  a  moment  to  be  supposed 
that  these  gentlemen,  or  either  of  them,  intended  to 
obstruct  the  administration  of  justice  ,or  to  play  fast 
and  loose  with  the  court,  by  withholding  from  the 
grand  jury  or  in  the  Borah  case  any  evidence  to  which 
they  thought  the  Government  entitled.  We  are  bound 
to  assume  that  the  advice  given  by  them  to  Chapman 
was  2:)redicated  upon  a  bona  fide  belief  tliat  he  had 
been  guilty  of  criminal  conduct  in  the  acquisition  of 
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the  Barber  Company's  lands;  and  the  reeah-itrancy 
of  Chapman  is  conclnsive  evidenee  of  the  prid'essional 
opinion  of  the  company's  i^resent  professional  ad- 
visers that  the  records  of  the  Boise  office  did,  at  one 
time,  disclose  irregularities  amounting  to  criiiic. 

If  Chapman  swore  truthfully  in  Ai)ril  and  in  Sep 
tember  of  1907,  why  is  three  not  in  the  records  now 
produced  the  incriminating  evidence  -then  averred 
to  be  therein  contained? 

If  the  books  and  papers  tendered  in  this  cause  were 
all  the  material  in  Chapman's  possession  in  1907,  wh,^ 
did  he  lie  in  jail  for  ten  days  rather  than  produce 
them? 

If,  as  Chapman  now  testifies,  he  did  not  considei' 
the  material  to  be  incriminating  when  he  sw(>re  that 
it  was,  but  made  his  conditional  immunity  a  pret«  \t 
when  his  real  reason  was  that  the  District  Attorney 
was  unfriendh%  must  it  be  assumed  that  he  does  not 
now  regard  a  like  equivocation  as  legitimate  self-de- 
fense ? 

If,  as  Chapman  avows,  he  is  entitled,  in  virtue  of 
his  constitutional  inununity,  to  suppress  any  ('\'i- 
dence,  however  innocuous  in  itself,  which  might  l)y 
any  possibility,  in  any  collocation,  and  ])y  any  un- 
friendly suspicion,  be  (-(mstrued  to  prejudice  hiui, 
though  innocent,  does  he  feel  constrained  to  prixhu-e 
all  his  papers  for  the  scrutiny  of  |)resent  counsel  for 
the  Government;  or  does  he  sui)pose  that  tlic  ])rose- 
cution  of  this  cause  is  in  hands  wliicli  are  friendly  to 
the  defense? 
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MINOR  DISCREPANCIES  IN  THE  DEFENSE. 

Descending  into  XDarticulars  of  defendants'  testi- 
mony, a  cursory  examination  discloses  several  indiv- 
idual instances  of  discrepancy  which,  independently 
of  the  general  insufficiencies  which  have  been  pointed 
out,  discredit  the  proof  as  a  whole. 

Both  Barber  and  Moon  testify  that  their  acquaint- 
ance with  Kinkaid  and  Downs  was  but  casual  and 
limited  to  one,  or  at  most  two,  meetings,  and  that 
there  had  been  no  business  relations  between  them- 
selves and  the  other  two  men  (pp.  4364,  4365,  4412). 
The  testimony  of  the  defendants,  and  the  documents 
introduced  by  them  as  coming  from  their  own  files, 
show  that  Downs  was  on  several  occasions  employed 
up(m  their  business,  that  they  knew  of  such  employ- 
ment, that  on  one  occasion  at  least  Barber  suggested 
that  Downs  be  employed  to  locate  an  entryman  (p. 
4722),  that  the  company  had  Downs'  estmiates  on 
the  Crooked  River  lands,  and  actually  bought  those 
lands  on  those  very  estunates  (pp.  4015,  4364,  4382, 
4521,  4801,  4800,  4714,  4715,  2734,  4552,  4553,  4811). 
Downs,  in  his  interview  with  Snow  in  the  spring  of 
1903,  professed  himself  to  be  so  far  in  the  councils  of 
the  company  as  to  know  why  entries  had  been  sus- 
pended in  the  preceding  winter  ,and  he  evinced  an  ac- 
(nirate  acquaintance  with  the  transaction  relating  to 
Sharp  (pp.  3915,  3916,  3917). 

Kinkaid  was  concerned  in  all  these  transactions 
from  their  inception  through  the  acquirement  of  the 
claims  in  Tp.  6  N.,  R.  4  E.    His  removal  from  Center- 
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ville  to  Boise  in  November  of  1901  seems  to  have  been 
occasioned  by  tbis  business  alone,  and  he  ajDpears  to 
haA^e  had  no  other  substantial  occupation  in  tlie  fol- 
lowing* two  years  than  the  management  of  those  af- 
fairs in  which  the  Barber  Company  was  concerned.  In 
January  of  1902,  he  was  emj^loyed  by  Sweet  to  buy 
the  Basin  lands,  and  Sweet  advanced  him  $12,000  or 
$13,000  for  that  purpose  (pp.  4249,  4251,  4252,  42^3). 
In  all  the  subsequent  transactions  Kinkaid  figures  as 
procuring  and  disbursing  agent.  The  folloAving 
passages  will  indicate  that  Barber  and  Moon  were 
thoroughly  acquainted  with  the  existence  of  DoAvns 
and  Kinkaid  and  authorized  their  employment  in 
their  respective  capacities. 

Bar])er  met  Downs  in  1902,  and  the  latter  acted  as 
liis  driver  or  guide  oii  trip  into  the  timber  (p.  4364). 

Downs  was  employed  ])y  Governor  Steunenberg 
and  Barber  and  the  Barl^ei'  Lumber  Company  as 
guide,  and  in  selecting  scattered  40 's  and  posting 
sciii)  notices  (pp.  4015,  4364,  4030). 

The  ledger  of  the  Barber  Lumber  Company  and  the 
report  of  Governor  Steunenberg  show  that  on  August 
15,  1902,  Downs  was  jiaid  $250  for  cruising  and  esti- 
mating scrip  40  \s  in  6-5  and  8-5  (p.  4600). 

On  December  26, 1902,  Barber,  in  a  letter  to  Carson, 
advises  tlie  latter  that  he  had  directed  Steunenberg 
n(»t  to  buy  until  lie  had  ;iii  <)p[)ortunity  to  pi-o\-e  th(^ 
ron-ectness  of  Downs'  estimates  (pp.  4714,  4715). 

In  tlic  wiiitei'  oi'  1902  Downs  wrote  to  Henry  A. 
Snow  that  he  had  not  !h)ne  much  h)cating  that  wintei", 
but  lie  expected  to  do  })etter  the  following  sununer 
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(p.  3915),  and  in  the  spring  of  1903  Downs,  in  giving 
as  a  reason  that  he  had  not  located  many  people  in 
the  preceding  winter,  stated  to  Snow  that  an  inspect- 
or had  been  to  Idaho  and  had  made  an  investigation 
and  reported  that  everything  was  O.  K.  He  gnessed 
he  (the  inspector)  mnst  have  been  tossed  (greased) 
up  (pp.  3915,  3916,  3917). 

Qn  January  6,  1903,  Barber,  in  a  letter  to  Steunen- 
berg,  advises  him  that  he  is  much  interested  in  learn- 
ing of  the  action  he  had  taken  with  Kinkaid,  and  re- 
quested him  to  have  Thornton  or  Downs  to  secure  all 
the  information  they  could  with  reference  to  the  dif- 
ficulties in  the  way  of  driving  the  river  (p.  4515). 

Steunenberg,  in  a  letter  to  Barber  dated  January 
21, 1903  says:  "I  asked  Downs  concerning  the  sources 
of  his  information  as  to  the  North  Fork"  (pp.4521, 
4798). 

In  the  summer  of  1903  Barber  and  Steunenberg  em- 
ployed Downs  to  go  into  the  timber  with  Hoseley 
(p.  2733). 

Upon  Palmer's  first  visit  to  Boise,  April  2,  1902, 
Downs  was  employed.  When  Moon  came  to  Idaho, 
June,  1902,  Downs  was  again  employed  and  again 
when  Barber,  Carson  and  Moon  were  in  Boise  in  Sep- 
tember, 1902,  Downs  acted  as  driver  and  guide  (pages 
hereinbefore  given). 

Barber,  in  writing  Steunenberg,  April  6,  1903,  said: 
"I  note  what  you  say  with  reference  to  Kinkaid  and 
see  no  reason  why  we  should  not  complete  our  orig- 
inal arrangement  with  reference  to  land  in  the  Boise 
Basin.    *  *  *"  (p.  4723). 
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111  a  letter  dated  January  IJI,  190;>,  Steuiieiibei'g 
writes  Barber  that  he  arranged  to  meet  Taylor  and 
Downs  yesterday,  and  that  they  talked  the  Crooked 
RiA'er  matter  ov(4'  (|uite  thorouo'lily,  and  that  Downs 
was  quite  pronounced  in  his  statement  that  the  tim- 
ber there  was  better  than  that  in  the  Basin,  and  tliat 
Downs  liad  visited  the  Fall  Creek  region  the  preced- 
ing August  (pp.  4521,  4522). 

Barber,  in  a  letter  to  Steimenberg  dated  Jannary 
22,  1903,  says:  "Tn  the  matter  of  the  Kinkaid  lands  T. 
would  say  that  if  you  are  satisfied  that  Downs'  esti- 
mates are  fair,  buy  eight  or  ten  claims  without  wait- 
ing for  Taylor"  Cp.  452:n. 

Again,  on  March  9,  1903,  Barber,  in  a  letter  to 
Steunenberg,  introduces  one  John  Anderson,  who  he 
says  wants  to  take  up  a  timber  and  stone  claim.  Bar- 
])er  thinks  Steunenberg  might  help  him  through  Pat 
Downs  or  someone  else  to  a  good  location  (p.  4722). 

On  September  4,  1903,  Barber,  in  a  lett(U'  to  Steu- 
nenberg, requests  that  he  have  Downs  and  a  compet- 
ent surveyor  ready  to  take  the  representative  of  the 
Northern  Pacific  Railroad  upon  certain  land  indi- 
cated therein  immediately  u])on  the  arrival  of  said 
rejiresentative  at  Boise  (pp.  4552,  4553). 

On  the  same  date  Barber  telegraphed  Steimenberg 
to  arrange  to  have  Downs  and  a  com])etent  surveyor 
whei'c  he  can  get  them  at  a  day's  notice  ({).  4574). 

Barljer,  ^Foon  and  Downs  at  Boise  togethcu"  (p. 
3937). 

Downs  located  Hoseley  on  a  timber  (daim  August 
4,  1903  (pp.  2756,  2757,  2759). 
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Steuneuberg,  in  a  letter  to  Barber  (the  first  page 
of  which  is  missing  and  consequently  no  date  is 
shown),  says:  "I  think  it  desirable  to  place  the 
Basin  deeds  on  record.  Kinkaid  wants  to  replace 
about  twent}^  new  ones.  *  *  *  The  old  parties  will 
Avant  the  old  deeds  returned  to  them  upon  execution 
of  the  new  ones"  (p.  4790). 

June  28,  1902,  Steunenberg  advises  Palmer  that 
he  had  sent  Kinkaid  $5,000  to  take  care  of  the  sit- 
uation until  Monday  (p.  4469). 

Palmer,  with  a  letter  to  Moon,  dated  June  28,  1902, 
enclosed  a  letter  from  Governor  Steunenberg  in 
which  he  says:  "In  response  to  telephone  conununi- 
cation  from  Boise  yesterday  that  entries  were  being 
opened  up,  I  send  Kinkaid  $5,000  to  take  care  of  the 
situation  until  Monday"  (p.  4468). 

On  December  29,  1902,  Barber,  in  a  letter  to  Steu- 
nenberg, says:  "In  making  the  deal  with  Kinkaid, 
have  the  deeds  to  run  to  A.  E.  Palmer  the  same  as 
the  other  deeds  you  have  been  buying  for  us"  (p. 
4514). 

On  January  22,  1903,  Barber,  writing  to  Steunen- 
berg, refers  to  the  Kinkaid  lands  (p.  4523)  and  the 
Kinkaid  deal  (pp.  4720,  4796,  4797). 

On  the  1st  of  April,  1902  (p.  1404),  April  4,  1902, 
(}).  4429),  Moon  employed  Thornton  to  proceed  to 
Idaho  and  report  to  Palmer.  Upon  liis  arrival  at 
Spokane,  Palmer  started  Thornton  to  Boise,  Idaho, 
with  a  letter  to  Kinkaid  p.  1404).  AVhen  Thornton 
arrived  at  Kinkaid 's  office,  the  latter  gave  hhn  a 
plat  of  the  lands  he  was  to  cruise  and   estimate   in 
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Towns  6-4,  7-"),  and  ()-"),  and  lie  inmicdiatcly  started 
upon  that  dnty  (p.  1409). 

Barber  observed:  "I  think  on  a  trip  to  Boise,  or 
possibly  through  some  correspondence,  I  learned 
that  tliere  was  a  man  Kinkaid  wh<>  was  some  sort  of 
an  agent  for  Steunenberg  or  was  selling  Stennen- 
berg  titles"  (p.  4469). 

On  June  15,  1902,  Palmer,  in  a  letter  to  liarbei', 
attached  a  report  of  Thornton,  in  which  the  latter 
said:  "In  the  first  plats  that  Mr.  Kinkaid  gave  me 
there  is  some  State  selections,  etc."  (p.  4780). 

Barber  understood  that  Kinkaid  had  an  option  or 
authority  of  some  kind  from  the  entrymen  enabling 
Imn  to  negotiate  all  of  the  entries  at  one  time  (p. 
4508). 

Steunen])erg,  in  a  letter  to  Barber  dated  July  27, 
1902,  refers  to  a  telegram  from  Palmer  protesting 
against  the  consideration  named  in  the  deeds  from 
the  timber  entrymen,  and  Steunenberg  says  that  the 
matter  of  consideration  in  the  deeds  is  one  which  he 
left  to  the  judgment  and  discretion  of  the  entrynie]i 
and  Mr.  Kinkaid  (p.  4492). 

On  August  4,  1902,  Kinkaid  prepared  Iloseley's 
filing  pai)ers  (p.  2782). 

On  January  6,  190;J,  Barber,  in  a  letter  to  Carson, 
refers  to  Crooked  River,  and  sa.ys  that  on  that  stream 
most  of  the  Kinkaid  entries  are  made  (p.  4511). 

On  January  6,  1908,  Barber  writes  Steunenberg: 
"We  are,  of  course,  niiicli  interested  in  leai-ning  wliar 
action  you  take  with  Kinkaid"  (]>.  4515). 

Steunenberg,  in  a  letter  to  Barber,  Febrnai'v   14, 
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1903,  says  Kinkaid  reports  combination  broken  (p. 
4529). 

On  May  29,  1903,  Steunenberg  AA^rites  Barber  that 
Kinkaid  has  been  obtaining  second  deeds  (p.  4744), 
Barber  met  Kinkaid  on  his  first  visit  to  Boise  Aug- 
ust or  September,  1902  (pp.  4711,  4712). 

Barber  testified  that  he  did  not  ask  or  solicit  any 
person  to  make  a  timber  and  stone  entry  in  Idaho  or 
elseAvhere,  nor  was  Downs  or  any  other  person  ever 
employed  to  secure  lands  for  entrymen  to  locate 
upon  (pp.  4479,  4485). 

On  March  9,  1903,  Barber,  in  a  letter  to  Steunen- 
berg, after  introducing  one  John  iVnderson  as  a  man 
who  desired  to  take  up  a  timber  clami,  said :  "  I  think 
you  might  help  him  through  Pat  Downs  or  someone 
else  to  a  good  location.  John  has  been  in  our  employ 
for  many  years"  (p.  4722). 

On  September  16,  1902,  one  Andrew  Hanson  en- 
tered a  claim  on  Crooked  River;  he  Avas  located  by 
Downs,  his  entry  papers  Avere  prepared  by  Kinkaid, 
as  Avas  also  the  deed  couA'CAing  the  title  to  said  claim 
to  the  Barber  Lumber  Company  through  Rand,  Feb- 
ruary 11,  1903  (p.  1498). 

On  May  6,  1903,  Barber  Avrites  to  Steunenberg  and 
says: 

"The  enclosed  is  from  tAvo  men  AA^ho  called 
upon  me  some  time  ago  in  Boise,  and  Avho  are 
anxious  to  locate  on  GoA^ernment  land.  I  think 
their  motiA^e  is  to  Avork  for  the  Barber  Lum- 
ber Compan,y  Avhen  operations  are  com- 
menced.   I  suggest  that  if  you  can  do  anything 
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towards  lielpiiig  these  men  find  desirable  loea- 
tionis,  \^()u  drop  Mr.  Hanson  a  line  as  he  sug- 
gests" (p.  4724). 
On  June  17,  1903,  Andrew  Hanson,  writing  to  Bar- 
l)ei'  from  Everett,  Washington,  says: 

"I  met  Mr.  John  Anderson  today.  He  came 
over  to  hud  out  what  your  h'tter  (contained. 
*  *  *  If  you  tliink  it  is  any  show  to  go  hack 
to  Boise  and  find  a  timber  claim,  please  let  us 
know"  (p.  4724). 
Barber,  on  Jun(^  24,  lf)0:],  in  answer  to  Hanson, 
said : 

"There   is  no  more  opportunity  to  make 

money  by  taking  claims  in  the  timber  country 

in  that  vicinity  than  there  was  when  the  write l' 

last  talked  w^ith  you"  (p.  4725). 

Barber  testifies  that  A.  E.  Macartney  of  St.  Paul, 

is  the  attorney  for  the  Barber  Lumber  Company,  and 

acted  as  attorney  for  the  company  in  its  original 

Idaho  matters  (p.  4498). 

Mr.  Macartney  testified  as  a  witness  on  behalf  of 
the  defendants  in  this  cause,  and,  on  cross-examina- 
tion by  counsel  for  the  plaintiff,  testified  as  follows: 
"Q.     You  are  a  practicing  attorney  at   St. 
Paul,  Mr.  Macartney? 
"A.     Yes,  sir. 

'*Q.     And  you  somethnes  represent  the  Bar- 
ber Lumber  Company  of  Eau  Claire  in  their 
professional  matters'? 

"A.     No,  sir,  never   have    re])resented    the 
Barber  Lumber  Company. 
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"Q?    Well,  Mr.  Barber  then'? 
"A.     No,  iior  Mr.  Barber. 
''Q.     AVho  did  yon  represent  in  negotiating 
for  scrip'? 

"A.  Mr.  Barber  and  the  Lumber  Company 
— Barber  Lumber  Company — l)ut  not  in  a  pro- 
fessional way. 

"Q.  You  are  not  their  regular  attorney? 
"A.  No,  sir,  and-  never  have  been"  (pp. 
3966,  3967). 
In  view  of  the  fact  that  Chapman,  the  Boise  man- 
ager of  the  Barber  Lumber  Company,  declined  to 
produce  before  the  grand  jury  and  at  the  trial  of 
William  E.  Borah,  the  books,  records  ,documents  and 
correspondence  in  relation  to  the  acquisition  of  the 
timber  lands  involved  in  this  cause,  and  that  the  de- 
fendants declined  to  produce  in  court  during  the  per- 
iod that  the  plaintiff  was  taking  its  testimony  in  re- 
buttal, or  at  the  trial  of  said  case,  the  letters,  tele- 
grams and  papers  received  by,  and  copies  of  the  same 
sent  by,  defendants,  that  were  read  into  the  record 
at  the  taking  of  testimony  on  behalf  of  the  defense 
in  this  case  at  Eau  Claire,  Wisconsin,  the  manner  in 
which  said  corres^jondence  and  papers  were  kept  be- 
comes significant.  At  the  beginning  of  the  transac- 
tions upon  which  this  suit  is  based.  Barber  and  Moon 
were  both  officers  of  the  Northwestern  Lumber  Com- 
pany at  Eau  Claire,  Wisconsin,  Avith  offices  in  the 
same  building.  Copies  of  the  letters  written  by  Moon 
concerning  said  transactions  were  made  in  the  old 
letter  press  copy  book  in  which  Mr.  Moon's  father, 
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ill  his  life-time,  kept  his  ])ers(>iial  coi'rcsjxjiKleiice. 
This  hook  is  referred  to  in  the  transcript  of  the  e\i- 
(leiice  as  ''Letter  Book  1).  R.  Moon  K"  (p.  4414).  The 
(  orrespondence  of  Mr.  Barber  concerning  said  trans- 
actions covering  the  same  period  was  copied  in  the 
letter  ])ress  book  of  the  Northwestern  Lnmber  Com- 
pany. 

On  July  28, 1902,  the  Barber  Lumber  Company  let- 
ter press  book  was  started,  and  for  four  years  letters 
concerning  the  transactions  by  Barber  and  Moon  and 
the  Barber  Lumber  Company  were  kept  in  all  three 
of  said  books,  copies  of  most  of  the  letters,  however, 
being  made  in  the  Barber  Lumber  Company  book. 

In  April,  1907,  at  about  the  date  of  the  finding  of 
the  indictment  against  Barber  and  Moon,  and  the  in- 
stitution of  the  present  suit,  the  practice  of  copjang 
letters  was  discontinued,  and  thereafter  letters  re- 
ceived and  copies  of  the  reply  were  filed  together  in  a 
cabinet  (pi).  4728,  4729,  4805,  4806). 

The  testimony  fails  to  show  in  what  manner  letters 
received  by  Barber  and  Moon  as  officers  of  the  Bar- 
ber Lumber  Company  or  in  their  individual  capacities 
concerning  the  timber  transactions  in  Idaho,  were 
kept  prior  to  the  purchase  of  said  cabinet,  and  there 
are  filed  in  said  cabinet  a  numl^er  of  letters,  scmie  of 
them  dating  as  far  back  as  Deceml)er,  1900,  and 
neither  Barber  nor  Moon  can  account  for  the  where- 
abouts of  said  letters  before  the  date  of  the  inaugura- 
tion of  the  present  system  of  filing  letters  received. 
A  greater  part  of  the  defendants'  testimony  is  made 
up  of  correspondence   between   Barber   and    Moon, 
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Steunenberg  and  Palmer.  Quite  a  considerable 
ainomit  of  this  correspondence  consists  of  telegrams 
received  and  copies  of  those  sent. 

It  will  be  remembered  that  telegraph  companies 
keep  the  originals  of  telegrams  for  about  six  months 
after  the  date  of  the  receipt  of  the  same ;  and  that 
most  of  the  telegrams  referred  to  in  the  tesimony  or 
offered  in  evidence  were  six  or  eight  years  old.  It  is 
also  to  be  remembered  that  Steunenberg  has  been 
dead  for  a  number  of  years,  and  that  Palmer  has  been 
a  fugitive  from  justice  in  Canada  since  the  institu- 
tion of  this  suit  and  the  finding  of  the  indictment 
against  hun,  charging  him  with  conspiracy  to  defraud 
the  United  States,  though  the  testimony  of  the  de- 
fendants tends  to  show  that  he  is  at  present  in  a  sani- 
tarium in  Toronto,  suffering  from  some  mental  im- 
pairment. 

There  was  read  into  the  record  at  Eau  Slaire  a  lead 
pencil  memorandum  of  a  letter  purporting  to  be  writ- 
ten by  Barber  to  Long,  December  10,  1900,  to  the  ef- 
fect that  Barber  would  permit  Long  to  convey  title 
to  claims  which  were  being  acquired  by  the  Weyer- 
haueser  Timber  Company  in  his  name.  It  would 
seem  that  this  letter  related  to  a  comparatively  unun- 
X->ortant  matter,  though  the  same  was  produced  from 
this  cabinet  and  Mr.  Barber  has  no  recollection  of 
where  he  made  the  memorandum  or  its  whereabouts 
for  more  than  eight  years,  or  how  it  got  into  the  files 
of  the  Barber  Lumber  Company  (p.  4817). 

The  record  also  discloses  the  fact  that  a  number  of 
telegrams  and  letters  which  were  written  by  Barber 
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or  Moon,  and  which  from  tlicir  date,  in  the  natural 
course  of  business,  should  \\nvv  heen  (•(>j)i('(l  in  one  of 
said  h'tter  press  books,  wliat  purports  to  be  a  co^jy  of 
the  original  is  found  among  the  files.  One  of  these  ics 
a  telegram  from  Moon  to  Palmer,  in  Moon's  hand- 
writing, dated  April  4, 1902,  but  Mr.  Moon  cannot  ex- 
])lain  why  the  same  was  not  copied  in  the  D.  11.  Moon 
letter  book  (pp.  4756,  4757).  This  paper  has  never 
been  folded,  and  Mr.  Moon  admits  that  that  fact  indi- 
cates that  the  telegram  was  written  at  his  office  and 
not  down  town  (p.  4757). 

There  is  another  telegram  dated  Ajoril  7,  1902, 
from  Moon  to  Palmer,  which  should  have  been  copied 
in  the  D.  R.  Moon  letter  book.  This  is  a  lengthy  and 
important  message  and  contains  a  request  that  the 
same  be  repeated.  Mr.  Moon  remembers  that  the 
message  was  repeated,  luit  he  cannot  account  for  the 
absence  of  the  repeated  message  (pp.  4757,  4758, 
4759). 

A  number  of  the  letters  and  telegrams  read  into 
the  transcript  by  the  defendants,  referring  to  their 
letters  and  telegrams  which  they  answered,  Barber 
and  Moon,  in  a  number  of  instances  were  una])le  to 
account  for  the  letter  or  telegram  thus  referred  to. 

On  July  7,  1902,  Moon  telegraphed  Steunenberg  ars 
follows : 

''  Have  taken  matter  u])  by  h'llci-  with  three 
parties  in  Washington." 

Moon  attempts  to  account  for  the  absence  of  these 
three  letters  by  saying  that  one  of  the  letters  referred 
to  was  one  written  hy  Mr.  Barber  to  Senator  Spooner, 
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and  that  Mr.  tiarson  had  ^Y^itten  Senator  Allison,  and 
that  Mr.  Macartney  had  taken  the  matter  \\\)  with 
some  Minnesota  man  (pp.  4810,  4811).  ^Mr.  Barber 
does  not  remember  whether  or  not  he  received  a  reply 
to  his  letter  to  Senator  Spooner  (i).  4742). 

On  a  letter  received  by  Mr.  Barl)er  from  ]Mr.  Car- 
son is  stamped  this  expession: 

"Answered  October  27, 1902." 

Mr.  Barber  failed  to  produce  a  cop}^  of  the  answer 
referred  to,  nor  did  he  account  for  the  absence  of 
same  (pp.  4729,  4730). 

List  of  entries  forwarded  to  Moon  by  Palmer,  April 
18,  1902,  are  not  produced  (pp.  4787,  4759,  4760). 

An  important  letter  is  read  into  the  transcript  by 
the  defendants, from  .page  661  A  of  the  Northwestern 
Lumber  Company  letter  book.  This  page  is  num- 
bered in  ink,  and  Mr.  Barber  accounts  for  its  presence 
in  the  book  by  saying  that  it  is  frequently  the  case 
that  a  letter  book  contains  unnumbered  pages  (p. 
4739). 

Notwithstanding  the  fact  that  the  three  letter  press 
books  referred  to  are  in  a  good  state  of  preservation, 
there  are  several  pages  missing  from  important  let- 
tersread  into  the  record  by  the  defendants,  and  other 
important  letters  are  so  mutilated  in  such  parts  of 
them  as,  from  the  context  of  the  letter  and  the  places 
where  the  mutilation  occurs,  to  suggest  that  such 
mutilation,  impairment  or  excision  was  done  inten- 
tionally and  purposely. 

Pages  13  and  14  of  the  Barber  Lumber  Company 
letter  press  book  are  missing  (pp.  4725,  4733).  This 
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is  an  iiupoi'taiit  letter,  and  was  oifered  in  cvidcnco  by 
the  defendants,  and  has  been  hereinl)ef ore  mentioned. 
Pages  44  and  45  of  the  Barber  Lnmber  Company  let- 
ter book  are  also  mutilated.  This  is  the  letter  written 
by  Barber  to  William  Carson,  dated  De('eml)er  26, 
1902,  is  also  an  important  letter,  and  has  been  here- 
tofore referred  to  in  this  brief. 

Steunenberg's  letter  to  Barber  written  in  Washing- 
ton, D.  C,  June  5, 1903,  missing  (p.  4721), 

The  letter  Avritten  by  Barber  to  Chapman,  Septem- 
ber 26,  1903,  on  page  255  of  the  Barber  Lumber  Com- 
pany letter  book,  is  also  mutilated  and  strongly  sug- 
gests excision  (p.  4735). 

See  also  letter  on  page  4790.  Part  of  this  letter  is 
missing,  and  has  been  hereinbefore  referred  to. 

In  April,  1907,  the  grand  jury  at  Boise  was  engaged 
in  the  investigation  of  the  conduct  of  Barber,  Moon 
and  others  in  their  timber  land  transactions  in  Idaho. 
Mr.  Chapman,  at  that  time  and  for  three  years  prior 
thereto,  had  ])een  the  manager  of  the  Barber  Lum])er 
Company,  and  for  his  failure  to  produce  the  books, 
records,  correspondence,  etc.,  relating  to  said  trans- 
actions, before  the  grand  jury  in  response  to  a  sub- 
poena duces  tecum,  he  was  adjudged  in  contempt  of 
court  and  Avas  confined  in  jail  for  ten  days.  Notwith- 
standing the  fact  tliat  Mr.  Barlier  was  at  that  time 
the  ju'esident  of  the  Ilarbcr  LunilxM-  Company,  and 
Mr.  Moon  was  the  secretary  of  that  corporation, 
there  does  not  appear  in  the  letter  ])ress  Ixxtks  or  the 
filing  case,  hereinljefore  referred  to,  of  the  Barber 
Lumber  Company,  even  one  letter  or  telegram  from 
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Cliapinaii  to  either  Barber  or  Moon,  or  the  copy  of  a. 
letter  or  telegram  written  by  either  Barber  or  Moon 
to  Chapman  during  the  months  of  April  and  May, 
1907  (pp.  4820,  4823). 

Kinkaid  testified  that  between  40  and  70  second 
deeds,  for  various  reasons,  Avere  taken  of  elauns  in 
the  present  suit,  and  that  Pritehard  had  secured 
these  deeds  from  the  several  entrymen.  Pritehard 
does  not  remember  the  persons  from  whom  he  se- 
cured these  second  deeds,  nor  does  Kinkaid,  Barber 
or  Moon,  nor  do  any  of  them  remember  the  dates  of 
the  original  deeds  respectively,  in  lieu  of  which  the 
second  deeds  were  taken.  Mr.  Moon  states  that  he 
had  a  memorandum  of  the  dates  but  that  he  destroyed 
the  same. 

Moon,  in  a  letter  to  Steunenberg,  dated  June  18, 
1903,  states  that  he  sees  no  objection  to  securing  new 
deeds  in  the  place  of  some  of  the  old  ones  in  the  Basin, 
except  that  all  the  land  covered  by  these  deeds  has 
been  re-deeded  to  the  Company  by  Mr.  Palmer.  He 
suggests  corrections  in  other  deeds,  and  further 
states  that  "they  should  not  bear  date  later  than 
June  1st,  as  we  already  have  deeds  covering  the  same 
land  from  Mr.  Band."  This  suggestion  on  the  part 
of  Mr.  Moon  indicates  that  to  his  mind  it  is  a  small 
matter  to  have  some  notary  antedate  an  ack- 
nowledgement (pp.  4501,  4502).  None  of  the  deeds 
from  the  entrymen  in  the  Basin,  conveying  title  to 
their  lands,  are  recorded  prior  to  the  date  of  said  let- 
ter, and  the  deeds  from  Palmer  to  the  Barber  Lumber 
Company  are  dated  May  27,  1905,  and  June  28,  1905, 
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and  the  deed  from  Rand  to  the  Barber  Linii])er  Com- 
pany is  dated  July  24,  1905  (pp.  3347  to  3362). 

Tn  a  lettei-  from  Palmer  to  Barber,  dated  August 
15,  1902,  under  tlie  head  of  entries,  Palmer  says: 

''I  enclose  complete  list  of  entries  in  land 
office.  Cost  on  all  has  been  paid.  Descrii>tions 
of  the  first  hundred  should  be  correct,  as  they 
have  been  checked  with  land  office  receipt." 

Barber  does  not  know  what  has  become  of  this  list, 
and  Moon  says  he  probably  put  it  in  the  Avaste  bas- 
ket (p.  4787). 

There  is  a  letter  written  by  Moon  to  Steunenberg, 
September  3,  1903  (p.  4545),  and  two  letters  written 
by  Barber  to  Steunenberg,  September  4,  1903,  (pp. 
4552-4575).  These  letters  are  all  copied  in  the 
letter  press  book  hereinbefore  referred  to,  and  were 
read  into  the  record  as  a  ]3art  of  the  defense.  They 
are  of  considerable  importance  as  bearing  upon  the 
fact  whether  or  not  Hoseley  was  correct  in  his  testi- 
mony to  the  effect  that  the  plat  book  which  is  in  evi- 
dence was  given  to  him  by  Mr.  Barber  at  Eau  Claire 
on  the  11th  or  12th  of  September,  1903.  The  first  of 
these  letters  was  offered  by  the  defendants  to  show 
that  the  book  referred  to  was  not  given  to  Hoseley  by 
Mr.  Barber,  but  was  forwarded  with  said  letter  to 
Governor  Steunenberg.  The  Government  in  a  meas- 
ure, relied  ujxm  the  thii-d  letter  to  show  tliat  Hoseley 
was  mistaken  in  the  reasons  he  gave  tliat  certain 
marks  contained  in  tlie  book  referred  to  could  not 
have  been  there  wlicn  it  was  given  to  liiin  by  Mr.  Bar- 
ber.    The  defendants,  however,  urged  that  the  first 
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two  letters  txere  mailed  to  Governor  Steiinenberg, 
but  that  the  third  letter  was  not  mailed  uj)()n  the  date 
it  bears,  and  was  not  mailed  until  some  time  after  the 
11th  of  October,  1903  (p.  4577). 

Barber  is  not  able  to  produce  or  account  for  the 
whereabouts  of  the  report  of  Governor  Steuneuberg 
which  "explains  itself"  and  outlines  the  proposition 
Avhich  Palmer  requested  Barber  to  enter  into,  and 
which  report  was  mailed  to  him  by  Palmer  with  a  let- 
ter of  February  21,  1902  (pp.  4367,  4368,  4369). 
Steunenberg,  in  a  letter  dated  July  1, 1904,  said: 

"I  feel  that  certain  features  of  my  report 
and  the  situation  here  as  well  as  my  own  rela- 
tion with  the  company  w^ould  be  better  served 
by  ijersonal  statement.    I  have  this  in  view.  T 
expect  to  start  for  Eau  Claire  not  later  than 
next  Wednesday"  (p.  4617). 
Governor  Steunenberg  arrived  at  Eau  Claire  the 
first  part  of  July,  1904,  and  took  with  him  a  statement 
of  his  account,  which  was  signed  by  him.    The   ac- 
count which  he  had  already  prepared   wdien  he  ar- 
rived at  Eau  Claire   is  not    the   account,   however, 
wdiich  is  offered  in  evidence  by  the  defendants,  pur- 
porting to  be  an  accoimt  of  Governor  Steunenberg. 
Though  Governor  Steunenberg  did  not  discuss  the 
items  in  his  account  with  either  Barber   or    Moon, 
after  going  over  the  matter   with    Mr.    Cotton,    the 
bookkeeper  of  the  Northwestern  Lumber  Coni})any, 
he  dictated  another  account,  dated  July  1, 1904,  which 
is  not  signed,  and  is  the  one  that  is  offered  in  evidence 
b}^  the  defense.    The  original  account  which  the  Gov- 
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I'l'iioi-  took  to  Eau  Claire  with  liim  and  which  was 
signed,  was  destroyed  (pp.  4683,  4695,  4698).  The  ac- 
count of  Steimenberg,  dated  July  1,  1904,  is  the  hist 
report  of  Steimenberg  that  is  produced  l)y  the  de- 
fense. All  other  accounts  and  reports  made  by  Steu- 
nenberg  to  either  Barber  or  Moon  or  the  Barber 
LTnn])ej'  Company,  except  the  one  last  herein  refered 
to,  wdiich  was  dictated  to  one  of  the  stenographers  of 
the  Northwestern  Lumber  Company  at  the  ofti(^e  of 
said  compan}^,  are  signed  b}^  Steunenberg. 

The  ])ook  accounts  of  the  Barber  Lumber  Com- 
pany, a  copy  of  which  was  produced  in  Court  b}^  the 
defense,  are  marked  as  Plaintiff's  Exhibits  143N  to 
143 W  (pp.  5220  to  5251),  are  unintelligible,  and  ap- 
pear to  be  a  copy  of  a  ledged  account  of  a  corner  gro- 
cery with  a  capital  of  $200,  rather  than  of  a  corpora- 
tion with  a  capital  stock  of  $1,600,000.  The  order  of 
the  items  in  this  ledger  account  is  inverted.  To  illus- 
trate, opposite  the  date  of  June  2,  1903,  (Exhibit 
143P) ,  apijears  this  notation : 

"By  April   10,   1902,   Cost  97  titles    (full 

claims)  and  for  Sherman  and  Jennie  Thomp- 

sons'  claims  (120  acres  )as  follows: 

^  "78,200-'-10,975-32,925— 56,250"  (p.  5221). 

Again,  on  same  exhil)it,  opposite    date    June   30, 

190:}: 

"June  23,   1903,,  deposited    to    your    credit, 
$50,000." 
The  next  date  in  the  ledger  account  is  July  7,  1903. 
Opposite  that  date  appears  this  item: 
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"By  J.  N.  to  1908,  paid  W.  E.  Borah,  before 
land  board,  $350. " 

And  under  that  item  appears  the  following: 
"By  78  titles  at  $950,  $74,100." 

The  accounts  AA'hich  have  been  introduced  by  the 
defendants  purporting  to  be  reports  and  accounts  of 
Steunenberg,  are  rendered  in  an  inverse  order;  for 
instance,  the  account  of  Steunenberg  dated  July  7, 
1903,  accounts  for  moneys  received  by  him  from  the 
Barber  Lumber  Company  from  February  11,  1903,  to 
May  6,  1903,  and  is  an  account  of  disbursements,  the 
first  item  of  which  is  July  7,  1903,  the  next  December 
5,  1902,  the  next  January  20,  1903,  the  next  January 
18, 1903,  and  so  on.  Thus,  this  account  is  not  only  ren- 
dered in  an  inverse  order,  but  the  items  of  disburse- 
ment are  set  out  in  that  same  manner,  and  accounts 
for  disbursement  made  several  months  before  the 
items  which  were  to  be  disbursed  were  received  (pp. 
4601,  4602,  4603,  4604).  There  seems  to  have  been  no 
objection,  however,  to  these  accounts  by  the  Barber 
Lumber  Company,  and  the  same  seem  to  have  been 
passed  and  approved  by  that  company  and  allowed. 

The  second  account  of  Steunenberg  to  the  Barber 
Lumber  Company  is  dated  October  1st,  1903,  and  ac- 
counts for  moneys  received  and  expended  b}^  him  in 
tlie  interest  of  the  Barber- Lumber  Company,  cover- 
ing a  period  prior  to  that  covered  by  the  account 
rendered  July  7,  1903,  namely,  from  April  10,  1902, 
to  December  of  that  year,  and  items  in  this  second  ac- 
count occur  not  only  in  their  inverse  order,  but  cover 
items  of  disbursement  of  date  covered  bv  the  first  re- 
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port  (p.  4()00).  Ill  other  words,  the  account  of  July 
7,  lf)0;),  sliould  luive  reported  the  financial  transac- 
tions of  Steunenberg  with  the  Barber  Lumber  Com- 
])aiiy  of  tlie  period  covered  by  the  account  of  Steu- 
ncuberg  of  October  5,  1903,  and  vice  versa.  This  lat- 
ter account  was  likewise  audited,  approved  and  al- 
lowed by  the  Barber  Liiml)er  Company,  and  is  of- 
fered ill  cA'idence  as  an  account  of  its  transactions 
with  Steunenberg. 

Mo(m  testifies  that  the  first  money  advanced  by  the 
Harber  Luniber  Coiiii)aiiy  or  by  S.  G.  Moon  or  J.  T. 
Bai-ber,  or  anyone  else,  for  the  purchase  of  lands  in 
Idaho,  was  a  [)ayuieiit  made  to  A.  E.  Palmer  in  the 
sum  of  $88,763.75,  on  Ap.ril  17,  1902.  This  was  to 
Pahiier  and  was  to  reimburse  him  for  two  checks, 
less  exchange,  whicli  he,  Palmer,  had  sent  to  Steu- 
nenberg on  Ap^ril  10,  1903  (pp.  4437,  4438).  This 
amount  is  taken  from  the  ledger  and  journal  of  the 
l)ooks  of  the  Barber  Lumber  Company.  The  account 
(.f  Steunenberg,  Exhil)it  143  P  (p.  5221),  and  the 
books  of  the  Barber  Lumber  Company  show,  how- 
ever, that  on  April  10,  1902,  Steunenberg  i)urcliased 
97  titles,  and  the  (daim  of  Sherman  and  Thompson, 
and  paid  for  the  same  $78,200,  and  that  amount  is  al- 
h>wed  in  the  ledger  of  the  Barber  Lumlier  Compan}^ 
as  of  that  date.  There  is  also  an  item  of  Steunen- 
berg's  account.  Plaintiff's  Exhiliit  14:5  P  (p.  5221), 
luider  date  of  June  7,  1903,  which  shows  that  on  Jaii- 
iiai-y  2,  1903,  Steunenberg  bought  78  titles  at  $950, 
$74,100.  These  are  the  only  evidences  that  appear 
in  anv  of  the  ])ooks  of  accounts  of  the  Barl^er  Luni- 
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bcr  Comj)aiiy,  or  at  least  all  that  they  have  produced, 
that  show  wluit  the  claims  were  that  were  purchased 
by  Steunenberg  on  these  dates. 

THE  TESTIMONY  IN  DEFENSE. 

Most  of  the  evidence  in  defense  was  given  by  Bar- 
ber and  Moon,  and  the  remainder  consists  of  the  de- 
positions of  Wells,  Downs,  Kinkaid  and  Pritchard, 
of  William  H.  Taylor,  who  had  been  employed  by 
Steunenberg,  and  of  Mr.  Blake  and  Mr.  Macartney, 
who  had  been  attorneys  for  the  Barber  Lumber 
Company. 

Mr.  Borah,  who  had  for  several  years  represented 
the  Barber  interests  as  local  attorney  at  Boise,  was 
not  called. 

Palmer  was  not  produced,  and  evidence  was  offered 
tending  to  show  that  he  is  of  unsound  mind  and  resi- 
dent at  a  private  sanitarium  in  Canada.  Cross-exam- 
inations, however,  elicited  facts  indicating  that  Pal- 
mer's mental  disorder,  so  far  as  it  exists,  is  no  more 
than  such  impairment  of  the  faculties  as  is  caused  by 
alcoholic  excesses,  which  yields  readily  to  treatment, 
and  is  cured  by  brief  abstinence  fro  mstrong  drink 
(p.  4046etseq). 

Steunenberg  died  on  December  30,  1905. 

Tn  addition  to  the  evidence  professedly  given  for 
the  defense,  the  cross-examination  of  the  Govern- 
ment Avitnesses  was  most  remarkably  protracted, 
constituting  probably  half  the  testimony  of  those 
witnesses  and  being  certainly  of  a  volume  enormous- 
ly dispro23ortionate  to  the  examination  in  chief. 
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The  reason  tor  this  is  a^jparent  upon  the  face  <»f  the 

situation.     The  Government,  in  order   to  elicit    tlie 

facts  upon  which  its  case  is  predicated,  was  obliged 

to  show  by  the  entrymen  whom  the  Barber  Lmnber 

Company  had  used  that  the  entries  had  been  made 

and  the  cii'cumstances  of  their  making.    All  of  these 

entrymen,  with  perhaps  half  a  dozen  exceptions, 
whether  they  were  or  were  not  consciously  guilty  of 

wrong-doing,  Avere  naturally  solicitous  to  purge 
themselves  of  any  blame  on  account  of  what  they  had 
done.  They  were  therefore  predisposed  to  lend 
themselves  to  any  cross-examination  which  sought 
to  put  their  own  conduct  in  a  better  light,  and  they 
accepted  with  avidity  any  suggestions  with  the  color 
of  innocence. 

The  extent  of  this  susceptibility,  on  the  part  of 
witnesses  who  had  been  detected  in  falsehood,  to  sug- 
gestions which  might  reconcile  their  false  state- 
ments with  the  truth,  is  well  illustrated  in  the  case 
of  Edward  Lockhart,  who  had  imposed  upon  the  land 
office  by  false  oath  that  his  final  proof  money  liad 
been  in  his  possession  for  several  years,  whereas  in 
fact  he  had  received  the  money  from  Kinkaid  a  day 
or  two  before.  On  direct  examination  in  this  cause, 
Lockhart  admitted  that  he  had  lied  to  the  local  offi- 
cers (p.  1843).  In  Lockhart 's  cross-examination  th-' 
falsehood  was  thus  cleared  up,  the  questions  being 
framed  and  ]jut  by  counsel  for  defendant: 

"Q.     This  other  r|uestion,  as  to  wliere  you 

got  this  money  and  liow  long  you  had    had    it. 

The  answer  is,  money  earned  in  business;  have 
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had  same  for  three  or  four  j^ears.'  I  will  ask 
you,  Doetor,  if  it  isn't   a  fact  that   you   bor- 
i-owed  this  money  upon  credit  established  by 
your  work,  and  credit  you  had  established  by 
accumulations   from  your   work    in  the    last 
three  or  four  years,  and  if  that  isn't  what  you 
meant  by  saying  you  had  had  the  money  tliat 
length  of  time. 
"A.     Yes,  sir. 
"Q.     You  had  the  credit? 
"A.     Yes,  sir. 

"Q.  And  a  man  may  have  credit  based  on 
his  property  and  earnings,  and  I  assume  that 
if  he  can  go  to  the  bank  and  get  $5,000,  he  is 
justified  in  saying  it  is  the  result  of  his  earn- 
ings.   Was  that  your  understanding? 

"A.     That  was  my  understanding;  yes,  sir" 
(pp.  1849,  1850). 
Lockhart  had  had,  until  it  was  suggested  to  him, 
no  such  understanding,  he  having,  only  a  few  min- 
utes before,  on  direct  examinatian,  pronounced  his 
account  of  the  money  a  falsehood;  if  he  had  ever  had 
such  an  understanding,  his  answer  at  final  proof  was 
none  the  less  false  and  fraudulent,  the  paltry  equivo- 
cation being  intended  to  deceive  the  land  officers; 
the  fact  was  that  he  did  not  borrow  the  money  on  the 
credit  of  his  accumulations,  but  the  advance  was  vol- 
unteered by  Kinkaid  upon  the  expectation  that   he 
would  get  the  land;  and  it  does  not  appear  that  Lock- 
hart  had  accumulated  anything  or  had  any  credit. 
For  the  reasons  already  indicated,  almost  all  the 
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cntryiiieii  called  as  witnesses  by  the  Uovernmenr. 
were  interested  to  vindicate  the  propriety  ol'  the 
transactions  in  which,  with  themselves,  the  defend- 
ants had  been  concerned  ,and  those  entryinen,  being 
guilty  participtnts,  were  by  the  necessity  of  their 
position,  adverse  in  interest  to  the  G-overnmeiit.  Tliis 
fact  was,  at  an  early  stage  of  the  testimony,  con- 
ceded b}^  counsel  for  the  defendants,  who  stated  on 
the  record  that  all  the  witnesses  were  hostile  to  tlu; 
Government  (p.  716). 

Divers  particular  instances  exemplifying  this  gen- 
eral hostility  and  sometimes  vicious  hostility  of  the 
entrymen  will  be  cited  later,  as  well  as  divers  other 
examples  showing  the  willingness  of  Government 
witnesses  to  grasp  at  friendly  suggestions  from  the 
defense.  For  the  present,  it  is  desired  only  to  observe 
that  the  defense  was  sought  to  be  made,  not  only  by 
calling  persons  identified  in  actual  interest  with  the 
defense,  but  by  the  copious  cross-examination  of 
witnesses  called  by  the  Government  but  thoroughly 
in  s}Tnpathy  with  the  defense. 

THE  WITNESSES  FOR  THE  DEFENSE. 

All  the  witnesses  called  for  the  defendants,  ex- 
cepting two  or  three  who  were  examined  on  matters 
of  detail  collateral  to  the  substantial  defense,  wei*e 
persons  who  were  either  directly  interested  in  the 
cause  or  who  had  been  associated  with,  or  emjik^ved 
in  some  capacity,  by  the  defendants. 

John  I.  Wells,  who  had  been  most  actively  and 
most  directly  coiK-erned  in  the  procurement  of  en- 
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tnTnen,  was,  at  the  commencement  of  taking  testi- 
mony in  this  cause,  retained  and  paid  by  the  defend- 
ants to  attend  all  the  sessions  held  for  the  examina- 
tion of  witnesses  at  Boise  (pp.  4131,  4133,  4134).  He 
was  present  during  the  examination  of  all  the  entry- 
men  whom  he  had  solicited  and  procured  and  aid  ?d 
by  advancement  of  money,  except  at  certain  seasons 
at  which  he  appears  to  have  mingled  and  conversed 
with  witnesses  in  waiting. 

Early  in  the  course  of  taking  testimony  at  Boise, 
counsel  for  the  Govermnent  applied  for  and  obtained 
a  rule  in  virtue  of  which  all  witnesses,  save  the  one 
under  examination,  were  excluded  from  the  room  in 
which  the  sessions  were  held  (p.  862).  Upon  it  bein^ 
suggested  that  Wells  was  within'  this  rule,  counsel 
for  defendants  insisted  that  he  should  remain  in  tbc 
room,  stating  that  they  did  not  as  yet  know  that  he 
would  be  a  winess  (p.  878).  Wells,  therefore,  con- 
tinued to  be  present  so  long  as  testimony  was  taken 
at  Boise,  in  the  employ  of  the  defendants  and  be^/.i^ 
paid  by  them  for  that  service  (pp.  4133,  4134),  and 
during  that  period  he  conferred  with  def endant.-^ ' 
solicitors  concerning  the  evidence  in  progress  (pij. 
4131,  4132). 

In  March,  1909,  while  counsel  for  both  parties  weie 
engaged  in  taking  testimony  at  Los  Angeles,  Wells 
arrived  at  that  city  in  company  with  Kinkaid,  both 
having  come  at  the  request  of  the  defendants'  coun- 
sel to  be  examined  as  witnesses  in  defense.  After  b(  - 
ing  in  Los  Angeles  for  three  days.  Wells  was  offered 
for  examination.    Counsel  for  complainant  objected 
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to  tlic  testimony  of  Wells  on  the  ground  that  he  was 
disqualified  as  a  witness  l)y  his  violation  of  ti'<'  nil;' 
eoneerning  the  exclusion  of  persons  intended  to  bo 
called  (p.  4071). 

The  rule  of  exclusion  applied  to  Wells  in  a  super- 
latively pre-eminent  degree.  The  reasons  which  dic- 
tated the  separation  of  the  witnesses  operated  w  ith  a 
lunidred  fold  more  force  in  his  case  than  in  tliat  of 
any  other  })erson.  The  suggestion,  that  counsel  for 
defendants  did  not  know  that  he  was  to  be  a  witne^^s. 
amounts  to  nothing  more  than  saying  that  all  future 
events  are  uncertain.  Counsel  knew  that,  if-  tliey 
should  make  any  defense  at  all,  Wells  would  be  an 
indispensable  witness.  If  they  did  not  know  that,  ^'t 
was  at  least  the  part  of  ordinary  prudence  and  good 
faith  to  anticipate  the  need  of  Wells  as  a  possible 
contingency.  Even  in  the  absence  of  any  order  on 
the  subject,  it  would  be  an  unheard  of  thing  to  pay  a 
man  to  sit  in  the  court  room  and  listen  to  the  evi- 
dence, and  then  to  call  him  for  the  sake  of  rebutting 
that  ver}^  evidence  by  means  of  the  peculiar  advant- 
ages he  had^ taken. 

In  any  case,  even  granting  the  competency  of 
Wells  as  a  witness,  the  fact  that  he  had  l)een  hired 
to  (|ualify  himself  for  service  in  that  capacity  would 
make  it  impossible  to  attach  any  weight  to  his  testi- 
mony. Other  circiunstances  conducing  to  the  same 
result  suggest  themselves  without  mention  n])on  e\'eii 
a  casual  consideration  (^f  the  facts  heretofore  stated. 
Any  man  who  had  l)een  concei'iied  in  such  transac- 
tions as  have  l)een  recited  would  be  expected  to  repre- 
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sent  them  as" innocent;  and,  if  in  fact  the  conduct  of 
AVells  had  heen  as  cruninal  as  the  facts  suggest,  it 
woukl  certainly  not  be  expected  that  he  would  con- 
fess his  criminality.  The  force  of  this  suggestion  is 
not  weakened  by  the  fact  that,  when  Wells  testified, 
he  was  under  indictment  in  this  Court  for  his  share 
in  the  very  matters  to  which  his  testimony  was  ad- 
dressed. 

Two  facts  apparent  upon  the  face  of  the  deposition 
given  by  Wells  seem,  of  themselves,  sufficient  to  dis- 
credit his  entire  testimony.  In  the  firrst  place,  he 
is  obliged  to  contradict  quite  a  considerable  number 
of  the  witnesses  called  by  the  complainant.  Almost 
all  of  these  witnesses  were,  as  has  been  indicated,  ac- 
tively hostile  to  the  Government,  and  not  one  had 
the  slightest  interest  in  the  prosecution  or  any  con- 
ceivable motive  for  making  a  false  statement  for  the 
benefit  of  the  Government.  It  is  absolutely  certain 
that  none  of  them  was  under  pay  or  could  hope  for 
any  advantage  in  testifying;  and  j^et  Wells  finds  it 
necessary  to  say  that  ten  or  a  dozen  of  these  people 
have  testified  falsely. 

Kinkaid  and  Pritchard,  having  been  notified  to 
attend  at  Los  Angeles  in  order  to  give  testimony  for 
the  defendants,  Avere  present  during  the  examina- 
tion of  Wells  against  objection  entered  on  behalf  of 
tlie  Government. 

To  obviate  the  objection,  counsel  for  defendants 
stated  that  he  would  "be  unable  to  conduct  the  ex- 
amination of  John  I.  Wells  without  the  assistance  of 
the  parties'  names"  (p.  4070).    In  the  cross-exam- 
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illation  of  Kinkaid  occurred  the  following: 

"Q.  Did  I  understand  that  you  arc  here, 
not  only  as  a  defendant  in  tliis  suit,  hut  as 
counsel'? 

"A.  Well,  now,  I  think  that  was  a  mere 
matter  of  compliment  or  something  of  that 
kind  on  the  part  of  ^Ir.  Bundy.  I  have  never 
been  employed  as  counsel  in  this  matter.  I 
am  here  as  a  defendant  at  Mr.  Bundy 's  re- 
quest. 

"STATEMENT  BY  MR.  BUNDY:  What  I 
meant  by  saying  that  I  wanted  Mr.  Kinkaid  to 
assist  me  in  this  case  was  not  as  attorney,  but 
due  to  his  familiarity  with  the  facts  a))out 
which  I  waned  to  interrogate  Mr.  Prit chard 
and  in  some  instances  Mr.  Wells;  that  is  what 
I  referred  to  by  sai^aig  that  I  wanted  his  as- 
sistance in  the  examination"  (pp.  4381,  4382). 

Granting  that  Kinkaid  and  Pritchard  were  entitled 
as  defendants  to  be  present  during  the  examination 
of  Wells,  and  each  when  the  other  was  testifying,  the 
frank  statement  of  counsel  for  defendants  as  to  his 
motive  in  requiring  their  presence  makes  the  testi- 
nion}^  of  all  three  of  little  avail  to  the  defense.  If 
these  most  actixc  ] participants  in  tlie  transactions 
under  inquiry  could  not  sufficiently  exculpate  them- 
selves from  he  guilty  intimations  affordcr  by  tlie 
facts  in  proofs  without  hearing  each  other's  version. 
the  inference  is  irresistible  that  on  se])arate  examina- 
tion their  several  accounts  would    have    failed    to 
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cohere  with  each  other.  If  the  operations  iu  which 
Wells,  Kiukaid  and  Pritchard  had  been  engaged  were 
as  innocent  as  the  three  assert  testifying  in  each 
other's  presence  and  comparing  each  the  statements 
of  th  others  with  his  own,  the  truth  could  have  been 
just  as  well  stated  without  mutual  assisance. 

The  testimony  of  Kinkaid  has  one  merit  which  dis- 
tinguishes it  from  that  of  other  witnesses  examined 
for  the  defense,  in  that  he  did  not  require  to  be  led. 
Kinkaid  seems  to  have  carefully  prepared  what  he 
was  to  say,  and  he  goes  on  at  great  length,  in  some  in- 
stances for  page  after  page,  to  unburden  his  mind 
with  remarkably  meager  intimations  from  counsel 
as  to  the  matters  upon  which  evidence  is  desired. 
Thus,  upon  the  resumption  of  session  after  an  ad- 
journment, the  solicitor  for  defendants  said  simply, 
''Proceed,  Mr.  Kinkaid,"  whereupon  the  witness  pro- 
ceeded to  deliver  himself  to  the  extent  of  seven  pages 
of  jDrinted  matter  without  the  interruption  of  a  sin- 
gle question  (p.  4263  et  seq;  see  also  pp.  4240  et  seq; 
4252  et  seq;  4277  et  seq).  Although  when  Kinkaid 
testified  the  testimony  taken  at  Boise  had  not  been 
extended  from  the  stenographer 'js  notes,  Kinkaid 
had  been  informed  of  what  at  least  one  witness  had 
said  at  Boise,  and  he  undertakes  to  explain  the  tes- 
timony of  that  witness,  who  happens  to  have  been 
Patrick  Downs  (p.  4290). 

Pritchard  is  not  only,  as  he  says,  very  hazy  about 
dates,  but  discloses  many  less  accountable  lapses  of 
memory  concerning  things  more  substantial.  Al- 
though it  is  an  established  and  conceded  fact  that  he 
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liad  taken  second  deeds  from  "a  large  mniiber  of 
entrymen,"  he  was  nna])le  to  explain  why  this  was 
done,  "nidess  it  would  be  possi])le  to  do  so  when  I 
was  show^i  a  particular  deed,"  and  he  does  not  "recall 
an3'thing  from  the  regular  routine  of  making  those 
deeds"  (p.  4197).  He  does  not  remember  that  Kin- 
kaid,  by  whose  direction  those  second  deeds  were 
taken,  had  given  any  reason  for  desiring  them;  he 
can  not  tell  how  many  such  deeds  Avere  obtained;  and 
he  does  not  recall  the  names  of  any  of  the  grantors 
except  Link  and  Link's  wife  (p.  4213).  Even  the 
imperfections  of  Pritchard's  memory,  however,  do 
not  excuse  the  manner  in  which  he,  an  interested  wit- 
ness, was  l)oldly  led  at  critical  x)oints  of  the  direct  ex- 
amination (pp.  4192  et  seq;  4195  et  seq;  41f)<S  et  seq). 

THE  TESTIMONY  OF  BARBER  AND  MOON. 

Barber  and  Moon  were  examined  as  witnesses  in 
defense  at  Eau  Claire,  Wisconsin,  in  tlie  office  of 
their  solicitor,  and  in  the  presence  of  each  other,  l)e- 
ing  called  alternately  and  alternately  rehearing  each 
other  according  to  the  exigencies  of  the  examination. 

The  most  striking  feature  of  the  testimony  given 
by  these  defendants  is  the  extraordinary  series  of 
leading  questions  by  which  the  greater  part  of  it  was 
elicited.  Although  it  niiglit  ])o  sui»])oscd  that  they, 
l)eing  the  parties  chiefly  conccnicd  in  the  alTairs  un- 
der investigation  and  most  interested  in  the  result  o!" 
the  cause,  could  state  the  facts  more  fully  and  more 
intelligently  than  anyone  else,  it  will  be  observed  that 
a  comparatively  small  part  of  their  testimony  is  spon- 
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taneous  or  intlepenclent  narrative,  and  that  the  most 
important  statements  are  made  by  way  of  categori- 
cal answers  to  questions  involving  the  substance  of 
the  information  sought  to  be  brought  out  (pp.  4377, 
4378,  4379,  4380,  4383,  4387).  et  passim). 

A  very  large  proportion,  and  the  most  material 
element,  of  the  evidence  adduced  at  Eau  Claire,  con- 
sists of  a  considerable  volume  of  correspondence  al- 
leged to  have  passed  between  Barber  and  Moon  on 
the  one  side  and  Steunenberg,  Palmer,  Campbell  or 
Carson  on  the  other.  These  letters  were  produced 
from  a  cabinet  in  the  office  and  were  read  into  the 
transcript  by  defendant's  solicitor.  At  the  close  of 
the  examination,  counsel  for  complainant,  having  as- 
sumed, as  of  course,  that  the  papers  would  be  filed  as 
exhibits  in  the  case,  were  informed  that  such  action 
would  not  be  taken,  and  that  the  only  evidence  as  to 
the  contents  and  genuineness  of  the  documents 
would  be  that  incorporated  in  the  depositions  (pp. 
4826,  4827). 

Afterwards,  at  Boise,  at  the  close  of  testimony  in 
rebuttal,  counsel  for  complainant  again  requested 
that  these  papers  be  filed  with  the  clerk  of  the  Court. 
Defendants  again  announced  that  the  evidence 
would  not  be  filed,  their  solicitor  saying  that  they 
"would  not  feel  safe  in  producing  them  in  court  of 
placing  them  on  file  in  this  court"  (pp.  3372,  3373). 

The  reason  given  for  withholding  the  correspond- 
ence of  the  defendants  is  that  Barber  and  Moon  are 
under  an  indictment  in  the  United  States  District 
Court  for  Idaho  charging  them  with  criminal  conduct 
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in  coinu'ctioii  with  the  matters  now  in  suit.  That  cir- 
cnmstance,  of  coui'se,  reiiuiros  that  their  testimony 
be  examined  with  cautious  scrutiny,  and  it  is  to  be 
seriously  weighed  in  determining  the  vahie  to  l)e  at- 
tached to  the  statements  which  they  make  (p.  3373). 
In  Reagan  vs.  United  States,  157  U.  S.,  301,  the 
Sui)reme  Court  approved  an  instruction  gi^-en  by  tlie 
trial  court  in  these  words: 

''You  should  especially  look  to  the  interest 
which  the  respectiA^e  witnesses  have  in  this 
suit  or  in  its  result.  Where  the  witness  has  a 
direct  personal  interest  in  the  result  of  the 
suit,  the  temptation  is  strong  to  color,  pervert 
or  withhold  the  facts.  The  laAV  permits  the  de- 
fendant, at  his  own  request,  to  testify  in  his 
own  behalf.  The  defendant  here  has  a\'ailed 
himself  of  that  privilege.  His  testimony  is 
before  you  and  you  must  determine  how  far  it 
is  creditable.  The  deep  personal  interest  which 
he  msLj  have  in  the  result  of  the  suit  sliould  be 
considered  l)y  the  jury  in  weighing  his  evi- 
dence and  in  determining  how  far  and  to  wliat 
extent,  if  at  all,  it  is  worthy  of  credit." 
In  the  same  case  the  Supreme  Court,  with  refe]'- 
ence  to  the  degree  of  credit  to  be  given  to  the  testi- 
mony of  defendants  in  a  criminal  case,  continues: 

"The  fact  that  he  is  a  defendant  does  not 
condemn  him  as  unworthy  of  beliel';  but  at  the 
same  time  it  creates  an  interest  greater  than 
that  of  any  other  witness,  and  to  that  exent  af- 
fects the  ([uestion  of  credibility.   It  is,  there- 
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fore,  a  matter  properly  to  be  suggested  by  the 
Court  to  tlie  jury." 

SPECIFICATION  OF  ERRORS. 

1.  That  the  Court  erred  iu  dismissing  the  bill  of 
complaint  filed  by  said  complainant  in  the  said  cause. 

2.  That  the  Court  erred  in  not  granting,  hy  de- 
cree appropriate  to  that  end,  the  relief  prayed  by  the 
said  complainant  in  the  bill  of  complaint  filed  by  said 
complainant  in  said  cause,  to-wit:  The  cancellation 
of  all  the  patents  named  in  the  bill  except  those 
named  on  page  52  of  appellant's  brief,  as 
to  which  the  appellant  concedes  that  the  evidence  in 
this  record  does  not  warrant  cancellation. 

ARGUMENT. 

The  fact  that  many  of  the  entrymen  deny  that  they 
made  agreements  antecedently  to  making  their  ap- 
plications, does  not  go  very  far  in  any  instance  to 
show  that  agreements  in  fraud  of  the  statute  did  not 
exist.  As  has  been  suggested,  some  of  the  entrymen 
liad  the  notion,  whicli  is  perhaps  the  prevalent  pop- 
ular notion,  that  there  can  be  no  contract  which  is  not 
written.  Probably  most  of  them  supposed,  with  more 
or  less  sincerity,  than  an  explicit  promise  in  express 
words  is  necessary  to  constitute  a  contract.  But  few, 
if  any,  had  any  conception  of  the  contracts  intended 
to  be  prohibited  by  the  Act  of  1878,  or  understood 
that  such  understandings  as  have  been  herein  char- 
acterized were  unhnvful,  as  has  been  adjudicated  in 
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the  cases  of  Olson  and  of  the  Detroit  Company. 

133  Fed.  Kep.,  849. 
200  U.  S.,  321. 

All  of  the  entrynien  were  disposed  to  put  the  fair- 
est face  possible  ujjon  their  conduct,  and  the  more  so 
in  cases  where  that  conduct  was  felt  to  be  compromis- 
ing. All  were  hostile  to  the  Government,  as  was  ex- 
pressly conceded  by  counsel  for  defendants;  and  most 
were  manifestly  well  disposed  toAvard,  if  not  actively 
s\anpathetic  with,  the  defense,  as  will  appear  from 
almost  any  cross-examination  taken  at  random  from 
the  transcript. 

Moreover,  if  the  fact  be  that  these  witnesses,  or 
any  Dart  of  them,  had  entered  into  prohibited  agree- 
ments with  AVells,  Kinkaid,  Steunenberg,  or  other 
l)rocuring  agents,  the^'^were  guilty  of  crime  equally 
with  the  other  persons,  and  the  consideration  already 
suggested  with  regard  to  those  other  persons  applies 
equally  to  these  self-excul})ating  entrymen.  In  sev- 
eral cases  it  ap]:)ears  affirmatively  that  entr^anen  tes- 
tifying believed  that  they  would  be  liable  to  criminal 
prosecution  if  in  this  cause  they  should  admit  having 
agreed  to  sell  their  lands  before  the  making  of  the 
initial  applications. 

But  iiotAvithstanding  the  attitude  of  the  entr^anen 
and  the  other  witnesses  in  this  cause,  tlieir  testimony 
as  a  whole  viewed  in  the  light  of  undis])uted  facts  and 
cii-cumstances  establislies  the  fact  that  the  entrymen 
made  their  entries  in  jmi'suance  of  an  antecedent 
agreement  or  understanding  with  the  agents  of  the 
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Barber  Company  that  the  titles  tlius  initiated  should 
de^•()h•e  to  said  agents  or  to  whomsoever  they  repre- 
sented. 

Counsel  for  defendants  at  the  trial  insisted  that 
the  fact  of  unlawful  agreements  is  disproved  by  the 
testimony  of  numerous  witnesses,  charged  with  com- 
plicitj'^  in  such  contracts,  who  deny  the  existence  of 
any  illegal  arrangements. 

This  contention  assumes  that  any  charge  of  crime 
is  effectually  disproved  by  the  denial  of  the  party  ac- 
cused. It  establishes,  if  it  is  sound  at  all,  that  no 
w^rong-doing  can  be  proved  by  circumstantial  evi- 
dence, provided  only  the  wrong-doers  agree  to  say 
that  they  did  not  do  wiiat  tlie  proven  circumstances 
indicate.  It  is  as  much  as  to  say  that  wdiatever  peo- 
ple may  choose  to  say  in  explanation  of  facts  wiiich 
bear  against  them  should  outw^eight  the  reasonable 
and  necessary  inferences  wiiich  sound  judgment 
draws  from  the  conceded  facts. 

The  testimony  of  Barber  and  Moon,  to  the  effect 
that  they  never  made  any  unlawful  agreements  and 
did  not  know^  that  such  agreements  w^ere  made,  may 
be  readily  credited,  but  does  not  at  all  go  to  negative 
the  existence  of  such  agreements.  Barber  and  Moon 
li^ed  in  Wisconsin,  nearly  two  thousand  miles  from 
the  scene  of  operations,  they  had  little  personal 
share  in  the  details  of  the  enterj^rise,  and  it  does  not 
api^ear,  nor  is  there  reason  to  suppose,  that  they  ever 
negotiated  directly  wdth  any  of  the  entrymen. 

The  actual  dealing  with  entrymen  w^as  left  to  Steu  ■ 
nenberg  and  his  lieutenants.    Moreover,  the  contract 
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with  Stt'UiR'iiljerg,  as  has  hecu  pointed  out,  Ixniud 
him  to  procure  entries  and  deliver  titles  to  the  Bar- 
her  CV)uipany  in  such  ([uantities  and  under  such  a 
limitation  of  time  as  necessarily  required  agreements 
with  the  ('utr3anen.  And,  as  has  also  been  i)ointed 
out,  it  is  scarcely  possible  that  Barber  and  Moon  did 
not  know  tliat  unlaw'ful  agreements  had  been  made 
ill  tlie  Anderson  and  some  other  cases  which  w^ere 
directly  brought  to  their  attention. 

The  testimony  of  the  other  witnesses  in  defense, 
going  to  their  own  exoneration  of  guilty  conduct  in 
respect  of  jDrohibited  agreements,  is  to  be  valued 
with  reference  to  the  fact  that  these  witnesses,  like 
Barber  and  Moon,  w^ere  seeking  to  clear  themselves 
of  acts  wdiich  were  criminal  and  punishable. 

The  proposition  underlying  the  whole  case  of  the 

defense  is,  that  tlie  Court  is  bound,  as  a  matter  of 
hiw,  to  believe  wdiatever  is  stated  by  the  defendants 

and  is  not  directly  denied  by  somebody  else. 

This  is  only  another  form  of  the  fundamental  fal- 
Vdcy  ])ervading  the  defendants'  case,  namely,  that  no 
sucli  fraud  as  that  stated  in  tlie  present  l)ill  can  ever 
be  redressed. 

Of  course,  if  c^•('ry  court  is  bound  to  believe  all  that 
any  defendants  choose  to  say  and  w^hich  cannot  be 
positively  conti'adicted,  then  the  defense  set  up  in 
this  case  must  be  acce])ted  as  it  is  stated,  and  in  tliis 
ni-  ill  any  otlicr  case  of  conspiracy,  since  conspiracies 
arc  iKtt  usually  formed  in  i)ublic  places,  and  since  the 
prosecution  does  not  ordinarily  lun'c  access  to  the 
inner  councils  of  conspirators,  whatever  account  the 
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defendants  see  fit  to  give  of  their  actions  must  be 
taken  as  literally  true,  wliicli  is  only  another  ^vay  of 
sajdng  that  conspiracy  is  in  its  nature  incapable  of 
proof. 

Fortunately,  there  is  no  such  principle  of  law,  evi- 
dence or  common  sense  as  that  upon  which  defend- 
ants' case  is  predicated.    To  go  no  further  than  the 
Supreme  Court  of  the  United  States,  it  is  laid  down 
by  that  tribunal  that  a  court  is  not  bound  to  believe 
testimony  merely  because  it  is  not  contradicted,  and 
that  a  court  is  not  bound  to  believe  uncontradicted 
testimony  that  comes  from  interested  witnesses,  or 
that  is  intrinsically  unprobable,  or  that  for  other  rea- 
sons does  not  impress  the  court  with  its  credibility. 
Quock  Ting  vs.  United  States,  140  U.  S. 
United  States  vs.  Detroit  Lumber  Co.,  200 
U.  S.,  232. 

Although,  therefore,  much  of  the  matter  testified 
on  behalf  of  the  defendants  is  not  directly  denied, 
most  of  it  being  in  its  nature  incapable  of  positive  dis- 
proof, it  does  not  follow  that  the  facts  so  sought  to  be 
established  are  undisputed.  While  much  of  the  de- 
fense is,  so  far  as  precise  contradiction  goes,  uncon- 
tradicted, it  is  by  no  means  uncontroverted.  And  the 
Court  is  solicited  to  examine  this  testimony  in  the 
light  of  facts  otherwise  established,  and  with  refer- 
ence to  its  inherent  credibility,  to  its  consistency  with 
itself,  to  the  interest  of  the  witnesses,  and  to  other 
relevant  considerations,  and  to  judge  whether  or  not 
it  is  with  reason  controverted. 

During  the  taking  of  testimony  in  this  cause,  coun- 
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sel  l'(H'  the  Government  had  found  reason  to  ajjply  t(» 
the  Special  Examiner,  under  whose  direction  the  tes- 
tmiony  was  taken,  for  an  order  exchiding  from  the 
Court  room  all  witnesses  except  the  one  undei*  exiim- 
ination.  The  taking  of  testimony  had  then,  Feln'u- 
ary  11th,  been  in  progress  a  little  over  a  week,  and 
an  examination  of  the  evidence  taken  befoi-e  that 
date  will  disclose  ample  reason  for  the  request  of  the 
GoA'ernment,  if  an,y  reason  were  necessary  for  an 
order  which  is  usually  made  as  a  matter  of  course. 
The  only  extraordinary  featiu'e  of  the  incident  is  the 
fact  that  the  request  for  the. exclusion  of  the  com- 
plainants' witnesses  came  from  the  complainant 
rather  than  from  the  defendants,  wdio  in  an  ordinary 
case  would  object  to  the  presence  of  witnesses  for 
the  adverse  party. 

To  the  making  of  this  order  counsel  for  the  defend 
ants  did  not  directl}'^  object,  only  o])serving  with  some 
irritation  that  they  did  not  see  the  necessity  for  it. 
But  immediately,  and  obviously  by  way  of  retaliation, 
they  moved  for,  and  actually  obtained,  an  order  for- 
bidding counsel  for  the  Government  to  invite  w^it- 
nesses  to  their  office  and  have  them  interviewed  by 
certain  gentlemen  a])pointed  l)y  the  Govei-nment  to 
assist  counsel  in  the  i)reparation  of  this  cause  (p.  863, 
et  seq. 

Directly  tlicrcuix)!!,  Mr.  Kraser,  of  counsel  for  the 
defendants  left  the  court  room  and  went  into  the  ad- 
joining corridor,  where  a  large  number  of  witnesses 
for  the  Govermnent  were  in  waiting.  'I'o  these  wit- 
nesses Mr.  Fraser  announced  that  "thev  didn't  have 
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to  go  iuto  t"he  room  and  talk  to  any  of  these  gentle- 
men, or  anyone  else,  in  regard  to  any  of  the  transac- 
tions relating  to  which  they  were  subpoenaed  to  tes- 
tify." (pp.  932,  933),  A  few  days  before,  one  of  the 
witnesses  under  the  Government  subpoena,  having 
been  interviewed  on  behalf  of  the  Government  had 
gone  directly  to  Mr.  Fraser  and  reported  that,  "he 
didn't  get  anything  out  of  me"  (p.  866). 

Mr.  Fraser  declares  that,  in  admonishing  Govern- 
ment witnesses  that  they  need  not  converse  with  the 
representatives  of  the  Govermnent,  he  had  no  inten- 
tion to  prevent  the  persons  so  counseled  from  talking 
with  the  Government  agents,  but  only  to  apprise  the 
witnesses  of  their  rights.  Mr.  Fraser  does  not  mean 
that  it  is  a  part  of  his  professional  duty  to  dispense 
abstract  legal  wisdom  gratuitousl}^,  or  that  his  oath 
of  office  constrains  him  to  stand  at  the  street  corners 
and  proclaim  the  hnmunities  of  the  law  to  an  un- 
soliciting  public.  What  he  does  mean  is,  in  a  case  in 
Avhich  he  is  employed,  when  he  perceives  an  oppor- 
tunity to  advance  the  interests  of  his  client,  he  is  en- 
titled to  communicate  to  persons  strangers  to  the 
cause  such  advice  as  he  considers  useful  to  the  in- 
terests Avhich  he  represents. 

The  right,  asserted  by  Mr.  Fraser,  to  advise  wit- 
nesses, even  adverse  witnesses,  of  their  rights  in  deal- 
ing with  the  party  calling  them,  was  asserted  by  Mr. 
Fraser 's  colleague  in  even  greater  extent.  On  one 
occasion,  when  a  witness  for  the  Government  was 
under  actual  examination  by  the  Government,  Mr. 
Bundy  interposed  with  some  friendly  advice.    Upon 
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objection  being  made  to  this  interference,  Mr.  Bundy 
declared : 

''If  you  knew  an\i:liing  about  your  profes- 
sion, you  would  know  that    it  is  the    duty  of 
counsel  to  tell  any  witness  his  privileges  and 
rights,  and  I  shall  do  it  as  long  as  this  exam- 
ination goes  on"  (p.  1274). 
The  transcript  shows  several  other  instances    in 
which  Mr.  Bundy  exercised  this  right  of  counsel  to 
come  to  the  aid  of  adverse  witnesses,  and  even  to  pre- 
vent a  witness  being  entrapped  in  cross-examination. 
Conceding  that  counsel  are  bound  to  interfere  to  de- 
feat the  object  of  cross-examination,  it  may  at  least 
})e  observed  that  such  interference  defeats   its   own 
purpose. 

Whatever  may  have  l)een  the  intention  of  counsel 
for  the  defendants  in  these  dealings  with  Government 
witnesses,  it  is  clear  that  the  necessary  effect  was  to 
l)revent  the  full  disclosure  of  the  facts.  To  forbid 
counsel  for  complainants  to  obtain  statements  from 
intended  witnesses  in  advance  of  examination  could 
only  result  in  crippling  the  prosecution  and  render 
it  impossible  for  the  witnesses  to  be  examined  intel- 
ligently and  effectually.  All  the  witnesses  were  hos- 
tile to  the  Government;  many  of  them  were  friends 
of  the  defendants  or  their  counsel,  and  as  sucli  were 
advised  by  defendants'  counsel;  the  prosecution  was 
forced  to  ])roce('(l  largely  in  the  dark;  and  hy  tlic  acts, 
if  not  througli  tlic  intention,  of  the  defense,  mucli  of 
the  trutli  was  su)>])ressed  or  made  oliscure. 

The  fact,  then,  that  many,  or  most,  of  the  entry- 
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men  den;s**that  they  acted  under  illegal  agreements, 
goes  but  a  little  way  to  prove  that  such  agreements 
were  not  the  efficient  causes  of  the  making  of  the  en- 
tries. Whether  or  not  any  one  of  them  had  entered 
into  such  an  arrangement  as  is  forbidden  by  the 
statute  is  not  to  be  established  by  what  he  says  in  re- 
sponse to  a  question  framed  in  the  words  of  the 
statute  and  admitting  of  a  categorical  answer,  but  is 
to  be  inferred  from  the  arrangement  as  it  is  proved. 
And  the  testimony  to  this  point  of  these  entrymen  is 
to  be  weighed  like  other  testimony,  with  reference  to 
the  considerations  of  self-interest  and  self -protection 
pressing  upon  the  witnesses ;  to  their  natural  disposi- 
tion to  state  their  actions  in  the  light  most  favorable 
to  themselves;  to  their  antipathy  toward  the  prosecu- 
tion in  this  case,  and  their  resentment  of  the  Gov- 
ernment's inquiry;  to  their  friendly  attitude  toward 
the  defense,  which  was  so  often  developed  by  a  sym- 
pathetic cross-examination  ;and  to  the  inherent  rea- 
sonableness of  what  they  say  and  the  harmony  of  the 
facts  to  which  they  testify,  with  other  facts  estab- 
lished in  the  case. 

As  has  been  suggested  the  fundamental  defect  in 
the  defense  is  that  it  is,  as  a  whole,  incredible.  Trans- 
actions of  such  extent  and  such  complexity  do  not 
occur  of  themselves.  So  many  individuals  are  not 
moved  by  spontaneous  impulses  arising  at  opportune 
times.  Details  of  such  multiplicity  do  not  by  acci- 
dent concur  to  such  singleness  of  result.  The  entire 
course  of  events  evinces  design,  and  the  whole  evi- 
dence proclaims  procurement. 
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The  whole  defense  rests  upon  the  i)Ostuhite  that 
the  dechirations  of  tlie  (h'fendants  must  ()utwei<»ht 
the  proof  alfonh'd  ])y  facts.  The  testmiony  of  the  de- 
fendants is  at  varianee  with  the  inferences  necessar- 
ih"  flowing  from  the  facts  established  by  the  evi- 
dence, and  it  wholly  fails  to  account  for  those  facets 
upon  an,y  hypothesis  which  is  consistent  with  tlio 
theory  of  the  defense. 

THE  UNLAWFUL  AGREEMENTS. 

The  entries,  as  a  body,  were  procured  by  means  of 
unlawful  agreements  for  the  sale  and  purchase  of 
the  land. 

Let  attention  be  directed  for  the  present  to  the 
case  made  by  the  Government,  and  which  rendered 
necessary  a  defense. 

What  has  been  mentioned  suffices  to  pro\'e  that  the 
defendants,  in  March  of  1902,  if  not  before,  formed 
a  conspiracy  to  obtain  public  lands  in  quantities  im- 
mensely exceeding  the  area  permissible  by  laAV,  and 
that  this  conspiracy  was  intended  to  be,  and  was, 
made  effective  through  the  procurement,  on  a  large 
scale,  of  entries  under  the  a  At  of  1878.  It  will  next 
1k'  submitted  that  this  procurement  was  accom- 
plished by  means  of  agreements  for  tlie  acijuisition 
of  the  lands  which  agreements  are  of  the  character 
])rohil)ited  by  the  timber  land  statute. 

The  evidence  establishing  this  proposition  is  the 
whole  of  the  evidence  taken  in  the  cause,  and  that 
evidence  as  a  whole.  The  general  character  and  effect 
of  this  evidence  are  indicated  in  the  statement  of  the 
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case  which  is  ^prefixed  to  this  argument,  and  which 
sets  out  the  transactions  proved  with  what  doubtless 
appears  undue  prolixity,  but  in  reality  quite  mea- 
gerly,  and  by  mention  of  only  the  most  material  feat- 
ures of  the  history.  It  is  unnecessary,  and  it  would 
be  hnpossible,  here  to  recapitulate  all  the  circum- 
stances tending  to  suggest  that  the  entries  were 
made  in  pursuance  of  unlawful  agreements  and  to 
arra,y  the  host  of  details  which  unite  to  render  that 
suggestion  a  fixed  conviction. 

The  force  of  this  evidence  lies  not  so  much  in  any 
or  in  many  circumstances,  though  there  are  enough 
of  those  which  are  pregnant  of  proof,  as  in  the  cum- 
ulative effect  and  the  concurrent  corroboration  of 
all  the  facts. 

The  entire  transaction,  surveyed  from  its  begin- 
ning to  its  end,  appears  to  be  a  single  enterprise,  de- 
veloped ujDon  one  general  design,  animated  by  a  sin- 
gle motive,  and  executed  upon  certain  uniform  prin- 
ciples, with  which  all  the  incidents  are  entirely  con- 
sistent. Whether  viewed  in  its  general  aspect  or  ex- 
amined in  its  details,  the  enterprise  appears  to  have 
been  conceived  in  fraud  of  the  law  and  carried  into 
effect  by  fraudulent  means.  No  one  can  read  this 
evidence  without  being  profoundly  impressed  by  the 
evidence  as  a  whole,  that  the  defendants  procured  the 
entries  to  be  made,  and  that  such  procurement  was 
effected  by  means  of  agreements,  or  of  understand- 
ings which  Avere  the  moral  equivalent  of  agreements, 
entered  into  with  the  entrymen,  or  with  most  of  them, 
in  advance  of  applications  filed,  by  which  the  entry- 
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men  (considered  themselves  bound  to  sell,  and  the  di'- 
fendants  hound  to  huy,  the  lands  to  be  entered. 

From  the  beginning  to  the  end  of  the  Barber  Com- 
])any's  transactions,  there  was  never  any  market  at 
Boise  for  timl)er  land,  thei'e  was  never  any  ])ublic 
l)idding  or  ])ubli('  purchasing,  and  there  was  never 
any  such  general  assurance  of  a  demand  as  would 
warrant  a  reasonable  man,  whether  rich  or  poor,  in 
making  a  substantial  investment  in  distant  and  un- 
productive lands. 

Without  adverting  in  detail  to  these  particular 
features  of  the  particular  cases,  some  of  whi(di  have 
been  set  out  in  the  course  of  the  foregoing  narrative, 
let  the  transactions  as  a  whole  be  examined  in  its 
broader  aspect  with  a  view  to  the  inferences  flowing 
from  a  consideration  of  its  general  character. 

It  appears  that  the  Barber  interest  bargained  with 
Steunenberg  for  25,000  acres  of  land  in  the  Basin. 
More  than  100  persons  went  out,  mostly  from  Boise, 
made  entries  of  as  many  quarter-sections,  and  sold  to 
the  Barber  Comj^any. 

The  officers  of  the  Barber  Company  found  it  de- 
sirable to  acquire  a  large  acreage  in  the  Crooked 
River  district.  Some  90  or  100  persons  went  out  from 
Boise,  made  entries,  and  sold  the  entered  lands  to  the 
Barber  Company. 

Mr.  Barber  and  Mr.  Moon,  in  1902,  recognized  the 
necessity  of  ()])taining  lands  in  Tp.  6  N.,  R.  4  E.,  then 
unsurveyed.  In  the  w(^ek  before  the  townshi])  was 
opened,  25  or  30  persons  went  from  Boise,  guided  l)y 
Downs,  and  selected  tracts  in  that  township;  on  the 
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day  that  tlio  township  was  opened  to  entr}^  these  per- 
sons were  found  in  line  at  the  door  of  the  land  office, 
most  of  them  holding  application  papers  prepared 
by  Kinkaid;  and  all  of  them, sold  their  lands,  throngji 
Kinkaid,  to  the  Barber  Lumber  Company. 

The  same  thing  happened,  not  once  but  -t  times. 
The  whole  transaction  involved,  so  far  as  the  present 
proof  goes,  at  least  250  persons.  In  substantially  all 
of  the  cases  the  same  routine  was  followed,  the  same 
agencies  were  involved. 

With  respect  to  the  character  of  the  enterprise  be- 
fore Christmas,  1901,  it  is  affirmatively  shown  as 
part  of  the  defense  that  Wells  had  engaged,  in  consid- 
eration that  the  entries  should  be  made,  to  supply  the 
money  necessar}^  for  that  purpose.  Speaking  of  the 
embarrassment  under  which  Wells  labored  when  the 
proofs  came  due  in  the  first  cases,  Kinkaid  thus 
testifies: 

''Q.  I  will  ask  you  whether  or  not,  from 
what  Mr.  Wells  told  you,  you  were  led  to  think 
that  he  had  entered  into  any  agreement  or  con- 
tract for  reimbursing  them  if  they  did  not 
come  through,  or  was  that  a  moral  obligation  I 
' '  A.  It  was  absolutely  a  moral  obligation  so 
far  as  I  understood,  but  here  Mr.  Wells  testi- 
fied—he didn't  seem  to  remember  the  stress 
under  which  he  was  placed  at  that  time,  on 
most  of  those  first  filings  that  he  had  made.  He 
had  a  great  number  of  filings  at  that  time,  and 
if  those  first  ones  failed,  those  first  ones  were 
scared  out  of  the  Boise  Basin,  his  occupation 
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would  \)v  gone,  aiul  he  would   be   iKJunded   to 
death  by  a  great  number  of  people  for  the  re- 
turn of  it,  if  he  didn't  pay  the  money,  and  he 
was  evidently  laboring  under  great  stress  at 
that  time    *  *  *"    (p.  4238). 
In  the  second  period  of  its  development,  between 
Christmas  of  1901,  and  March,  in  1902,  the  enterprise 
was,  as  is  shown  in  the  defense,  financed  by  William 
Sweet.  This  person's  function  in  the  scheme  was   to 
furnish  the  money  with  which  the  entrymen  made 
final  proof.    In  the  entire  absence  of  proof   on   the 
su])ject,  it  would  not  be  presumed  that  Sweet  did  tliis 
as  a  mere  gratuitous  service,  or  that  he  exuded  money 
in  cash  installments  of  $400  in  mere  fatuous  hope  of 
its  return.    A  man  who  has   as  much  as  $22,000  in 
available  funds,  which  sum  Sweet  is  said  to  have  in- 
vested, does  not  part  with  his  money  without  souk^ 
definite  arrangement  looking  to  its  recovery.    And 
here  the  evidence  in  defense  discloses  another  moral 
obligation,  this  time  on  the  part  of  the  entrymen  as 
the  other  moral  obligation  was  binding  on  Wells,  then 
the  party  financially  responsible.  Wells  himself  thus 
states  it : 

''Q.  What  was  the  scheme,  if  he  (Sweet) 
was  n6t  to  get  any  interest  on  his  money? 

''A.  If  he  loaned  the  people  this  money,  he 
would  hax'c  a  lien  on  all  the  people  that  he  had 
loaned  money  to,  and  they  would  be  morally 
obligated  to  do  business  with  him  if  lie  wanted 
to  l)uy  the  land  in  future,  or  t(j  do  something 
with  it  in  the  future"  (p.  4172). 
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Taking  together  these  two  representations,  both 
made  on  behalf  of  the  defendants,  we  find  a  moral  ob- 
ligation resting  on  each  of  the  parties  to  this  scheme 
of  procurement.  Upon  the  part  of  Wells  or  the  other 
party  soliciting  the  entry  to  be  made,  was  the  dis- 
tinctl}^  understood  duty  to  furnish  whatever  financial 
aid  should  be  needed.  On  the  part  of  the  entrymen 
was  the  equally  distinct  obligation,  merely  moral,  of 
course,  because  not  legally  enforceable,  "to  do  busi- 
ness with''  the  party  who  supplied  the  funds,  an  obli- 
gation which  is  described  as  "a  lien  on  all  the  peo- 
ple," and  which  was  nuitually  recognized  as  a  lien 
upon  the  lands  entered. 

To  say  that  the  obligation  arising  from  such  ar- 
rangement is  "a  merely  moral  obligation,"  is  to  say 
no  more  than  that  the  arrangement  is  in  violation  of 
the  statute.  No  legally  binding  contract  of  the  char- 
acter indicated  can  be  made,  because  the  statute  de- 
prives such  contracts  of  any  legal  obligation.  The 
statutory  prohibition  could  not  have  been  leveled 
against  legally  binding  contracts,  which  the  prohibi- 
tion itself  made  impossible,  but  must  have  intended 
those  contracts  which  were,  by  reason  of  the  prohibi- 
tion, unenforceable,  and  therefore  of  merely  moral 
obligation. 

'^A  merely  moral  obligation"  is  no  more  than  an 
euphomistic  synon^an  for  an  immoral  contract.  It 
has  been  decided,  if  authority  were  necessary  to  re- 
fute an  absurdity  so  obvious  as  the  contrary  sugges- 
tion, that  the  agreements  denounced  by  the  Act  of 
1878  are  not  enforceable  agreements,  but  are  such 
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iiH(lc'i*standiiig-s  as,  l)y  reason  ot*  tlic  statutory  pro- 
vision, depend  for  their  execnition  ui)on  the  vohmtary 
action  of  the  parties  and  upon  their  conceptions  of 
honor  and  moral  duty. 

Olson  vs.  United  States,  133  Fed.  Hep.,  849, 
853. 

In  this  state  of  nnitual  moral  obligation,  the  "ven- 
ture or  enterprise"  was  offered  by  Steunenberg  to 
Barber  and  Moon  at  Eau  Claire,  March,  1902,  on  what 
shall  be  assumed  to  be  the  first  occasion  of  their 
acquaintance  with  what  had  been  done.  It  may  be 
assumed  also  that  Barber  and  Moon  did  not  inquire, 
and  Steunenberg  did  not  tell  them,  ])y  what  means 
11,000  or  12,000  acres  had  been  taken  from  the 
United  States  and  bi-ought  into  a  single  hand  for 
sale,  or  explain  liow  he  came  to  have  bargains  with 
the  entr^Tiien  for  their  claims  the  titles  to  whicji 
were  still  only  inchoate. 

It  suffices,  so  far  as  the  present  argument  is  con- 
cerned, to  observe,  in  respect  of  all  the  claims  initiat- 
ed before  March,  1902,  and  then  of  record  Barlier 
and  Moon  bought  of  Steunenberg  merely  moral  ol)- 
ligation.  Not  one  of  the  applicants  for  wliom 
Steunenberg  acted  had  so  much  of  an  equity  as  a 
final  certificate. 

What  Steunenberg  liad  to  sell,  and  Avliat  IJnrbcr 
and  Moon  l)ouglit,  was  sinqdy  the  obligati(tn  ol'  these 
applicants  to  convey  titles  in  consideration  of  money 
previously  ad^■an(•('(l  or  promised  to  be  adxanced,  or 
in  other  words,  the  l)enefit  of  the  illegal  agreements 


352 

ill  i)ursiiance^of  which  the  existing  entries  had  been 
initiated. 

The  defendants,  therefore,  b}^  the  Steunenb.erg 
contract,  bought,  not  hinds,  or  even  equitable  titles, 
])ut  promises  to  convey  future  titles  in  consideration 
of  past  or  future  pa>^nents  of  iiion(\v.  They  pur- 
chased an  interest  in  a  venture  or  enterprise  whicli 
was  of  an  essentially  illegal  nature,  and  which  had 
been,  to  that  point,  developed  through  the  contracts 
prohibited  b.v  the  statute. 

The  prospective  features  of  this  enterprise  were, 
in  the  nature  of  things,  equally  obnoxious  to  the  law. 
The  contract  stipulated  for  an  additional  acreage 
greater  than  that  already  secured;  and,  as  has  been 
pointed  out,  this  future  acquisition  necessarily  and 
by  intention,  involved  the  procurement  of  entries. 
Having  regard  to  the  unlawful  methods  by  which  the 
enterprise  had  been  brought  to  its  then  stage  of  de- 
velopment, and  bearing  in  mind  the  relations  estab- 
lished between  Palmer,  Kinkaid,  Downs,  Wells  and 
Steunenberg  inmiediately  thereafter,  it  would,  ou 
general  principles  of  probability,  be  presumed  that 
its  further  execution  was  to  be  by  the  same  methods. 

As  further  evidence  of  the  knowledge  Barber  and 
Moon  had  of  what  they  were  purchasing  is  the  tele- 
gram of  Barber  to  Moon,  April  18,  1902,  "Sweet's 
thirty  thousand  held  by  Steunenberg  six  months  as 
guarantee  to  title"  (1:758). 

The  making  of  illegal  agreements  was,  moreover, 
an  essential  element  of  the  enterprise  itself,  and  was 
indispensable  to  the  practical  execution  of  the  scheme 
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by  wliicli  tlic  enterprise  was  to  be  effected.  By  the 
contract  of  March  V2,  1902,  Stennenberg  was  olj- 
ligatecl  to  cause  titles  to  25,000  acres  of  public  land  to 
be  perfected  and  delivered  withm  six  months.  Even 
assuming  that  titles  to  11,000  or  12,000  acres  had  al- 
]*eady  been  legitimately  initiated  and  could  then  ))e 
lawfully  ])argained  for,  the  engagement  of  Stennen- 
berg bound  him  to  procure  the  purchase  of  18,000  or 
14,000  other  acres,  which  involved  the  persuasion  and 
])r()curement  of  80  or  90  individuals,  who  should  not 
only  make  entries  and  perfect  titles,  but  should,  cA^ery 
one  of  them,  sell  to  the  Barber  interest. 

To  insure  that  nearly  100  persons,  as  yet  unselect- 
ed,  unsolicited  and  unidentified,  shall,  within  four 
months,  l)e  moved  to  ti'avel  forty  or  fifty  miles  by 
])rivate  conveyances,  and  each  lay  out  $450  or  more 
to  buy  a  tract  of  wooded  land,  would  be  considered, 
under  any  circumstances,  a  hazardous  contract.  To 
guarantee  that  eA'ery  one  of  these  unknown  individ- 
uals shall  agree  to  sell  the  land  thereby  ac(juired, 
witliiii  60  or  90  days  after  jDerfecting  title,  to  a  certain 
jnu'chaser,  at  a  very  moderate  price,  would,  in  any 
commercial  condition,  be  ])ronoun<'ed  connnercial 
folly. 

The  rush  to  ( "rooked  Hiver  in  the  fall  of  1902,  and 
tlie  renewal  of  activity  in  that  region  in  the  spring  of 
1903,  are  not  accounted  for  by  any  rational  explana- 
tion, and  are  uiiaccountable  save  upon  the  hypothesis 
of  p]'(K'urement  and  in  many  of  the  cases  there  is  evi- 
dence of  ])ecuniai-y  aid.  Tt  is  said  tliat  Dow^ns  and 
Wells  were  exploiting  the  Crooked  River  country  for 
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their  advantage  in  respect  of  location  fees.  But  th(^ 
wooded  lands  had  always  been  there,  and  there  had 
l)een  no  rush  to  enter  them.  Downs  and  Wells  could 
not  nersuade  people  to  make  the  arduous  journey 
and  buy  the  land,  to  say  nothing  of  paying  $25  per 
capita  for  the  privilege,  unless  there  was  some  assur- 
ance of  a  market;  and  almost  everybody  says,  that 
there  was  no  known  market. 

In  these  cases,  and  also  in  those  in  Tp.  6  N.,  R  4  E., 
to  which  the  same  obserA^ations  substantially  apply, 
there  is  evidence  of  more  or  less  of  that  financial  as- 
sistance w^hich  the  defendants  show  created  moral  ob- 
ligations binding  u})on  l)oth  parties.  Of  this  evi- 
dence, it  is  true,  there  is  not  so  much  in  respect  of  the 
Crooked  River  and  the  6-4  lands  as  in  the  Basin.  That 
is,  apparently,  because  people  of  better  pecuniar}^ 
ability  Avere  draAvn  into  serA^ce  after  the  poorer  and 
more  dependent  classes  had  been  exhausted. 

It  appears  that  procurement  Avas  practised  to  ob- 
tain entrAQnen  for  the  Crooked  River  lands  and  for 
those  in  6-4,  and  that  money  Avas  supplied  in  all  cases 
Avhere  it  Avas  needed. 

It  results  from  these  considerations  that  the  mak- 
ing of  illegal  agreements  Avas  inherent  in  the  very 
nature  of  the  case,  as  the  case  is  stated  by  the  defend- 
ants, and  Avas  dictated  by  the  necessities  of  the  enter- 
prise Avhicli  hey  undertook.  The  argument  by  infer- 
ence to  this  effect  is  reinforced  and  confirmed  by 
direct  evidence,  some  of  which  appears  in  testimony 
adduced  by  the  defendants  themselves. 

The  Avhole  transaction  Avas  so  contriA^ed  and  so  con- 
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ducted  as  to  crcatf  in  the  ('()iic('])ti()n  ot  the  entiyinen 
a  moral  ol)li<>atioii  to  coiive}'  his  land  to  the  Barber 
Company.  For  the  chance  to  make  ''a  little  easy 
money,"  tlie  intended  entryman  procured  by  Wells 
and  many  of  whom  were  indebted  to  him;  the  land 
was  found  by  Downs;  the  applicant  was  advised  and 
assisted  in  the  preparation  of  his  papers  hy  Wells 
and  others  herein  mentioned;  if  money  was  needed 
for  final  proof,  and  very  often,  if  not  generally,  it  was 
needed,  a  fund  was  provided  to  aid  deserving  appli- 
cants; and,  so  soon  as  the  entryman  wished  to  take 
his  ])romised  profit,  there  was  Kinkaid  only  too  glad 
to  make  good  that  promise.  It  was  impossible  for 
anyone  to  accept  all  these  kindly  offices  withont  be- 
coming impressed  with  the  sense  that  he  was  ex- 
jjected  to  do  as  his  friendly  assistants  desired,  as 
tliose  peo])le  whose  agencies  he  had  nsed,  and  of 
whose  macliinery  he  had  avaik^d  himself,  a  contract, 
tacit  perhaps,  but  no  less  distinct,  was  implied  in  the 
whole  })i'oceeding,  and  a  nmtual  obligation  to  reci- 
[>rocal  ser\-ice  grew  out  of  tlie  very  natui'e  of  the 
transaction. 

It  is,  therefoi'e,  nothing  to  th(>  i)urpose  to  say  that 
there  were  few,  if  any,  formal  contracts,  oi'  to  point 
out  that  no  explicit  promises  were  exchanged;  or  to 
I'ely  npon  the  declaration  of  this  witness  or  the  other 
that  he  acted  u[)on  mere  suggestion  of  advantage,  or 
^"ague  assurance  of  aid,  or  in  blind  trust  to  the  good- 
ness of  Providence;  or  to  emunerate  a  goodly  array 
of  self-excul])ating  entr^nnen  who  indignantly  re- 
pudiate the  suggestion  that  they  had  been  parties  to 
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any  erimiual  contracts.  Some  of  these  people  appear 
to  have  supposed  that  there  conld  be  no  contract  that 
was  not  in  writing,  a  circumstance  mentioned  in  the 
case  of  the  Detroit  Company,  200  U.  S.,  321,  as  affect- 
ing the  value  of  such  denials.  Most  of  them  undou])t- 
edly  were  sincere  in  suj^posing  that  the  arrangeme  it 
under  which  they  had  acted  was  not  sufficiently  defi- 
nite to  constitute  a  contract,  and  was  "a  mcTely 
moral  obligation."  It  is  not  necessary,  in  order  that 
the  transaction  shall  be  fraudulent,  that  the  entiy- 
men  shall  be  intentionally  and  consciously  guilty  of 
wrong-doing,  as  also  is  held  in  the  case  of  Detroit 
Company,  supra,  in  the  passage  to  be  quoted  infra. 

It  is  sufficient  to  say  that  the  methods  pursued. 
and  the  f  omi  of  the  negotiations,  were  i)rccisely  those 
which  would  naturally  be  adopted  by  peis^ns  inedi- 
tating  an  unlawful  proceeding  and  seeking  to  e  -ade 
the  inhibition  of  agreements  for  the  sale  of  the  lands. 
In  such  a  case  much  would  designedly  be  left  unex- 
pressed, and  the  arrangement  would  be  ])U'*pos('ly 
fomiulated  in  such  manner  as  to  appear  without  the 
sense  of  the  statute,  and  w^ould  be  clothed  in  ^Mich  in- 
nocent guise  as  not  to  shock  the  tender  conscience  of 
a  well-intending  entryman.  But  the  result  inteud(?d, 
and  the  result  accomplished,  was  the  identical  result 
Avhich  the  statute  was  framed  to  prevent.  Call  it  an 
arrangement,  an  understanding,  an  unplied  obliga- 
tion, or  what  else  may  soothe  the  moral  sense  w^tii 
flattering  euphemism,  the  negotiation  with  the  entry- 
man  had  all  the  effect  of  a  distinct  and  binding  agree- 
ment that  he  should  transfer  his  title  to  the  Barber 
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Coinpauy.  If  such  a  transaction  is  uut  unlawful, 
then  the  statute  renders  itself  ridiculous  by  lendinj^' 
itself  to  evasion  of  its  prohibitions  and  by  providing 
the  means  for  its  own  defeat. 

On  (juestions  of  fact  precedents  are  generally  of 
little  weight,  and  other  cases  can  seldom  be  control- 
ling. Two  reported  cases,  however,  present  states 
of  fact  so  closely  analogous  to  that  embodied  in  the 
present  evidence  that  the  adjudications  made  in 
those  cases  have  almost  or  quite  the  effect  of  an 
authority 

Olson  vs.  United  States,  133  Fed.  Rep.,  849,  supra, 
involved  just  such  j^i'ocurement  as  is  shown  here; 
and  upon  the  facts,  which  were  much  less  extensive 
and  far  less  cogent,  the  Circuit  Court  of  Appeal 
drew  the  inference  of  unlawful  agreements. 

United  States  vs.  Detroit  Lumber  Company,  200 
U.  S,,  321,  Avas  even  more  strikingly  similar  upon  the 
facts  to  the  present  (;ase.    Although  all  the  entrymen, 
])eing  called  as  witnesses,    denied   that   any   agree- 
ments had  been  made  for  the  transfer  of  the  lands  to 
the  lumber  company,  the  Supreme  Court,  affirming 
the  finding  of  the  Circuit  Court  of  Appeals,    found 
that  the  transaction  of  itself  proved  the  existence  of 
such  agreements.    The  opinion  on  these  points  reads: 
"The  entire   management    of  these  entries 
was  in  the  hands  of  an  agent   of  the   Martin- 
Alexander  Company.  It  furnished  the  moneys, 
both  for  the  i)urchase  prices  and  all  expenses, 
and  it  is  not  easy  to  believe  that  it  did  all  this 
on  a  mere  expectation  that  after  the  entries 
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had  been  made  i  could  purchase  the  tuiiber.  It 
is  a  much  more  reasonable  conclusion  that   it 
had  an  understanding  with  the  parties  making 
the  entries  respecting  purchases  and  prices. 
It  is  quite  likely  that  the  entrymen  were  not 
conscious  of  wronging  the  Government,  and 
thought  that  if  it  received  the   full  price   de- 
manded that  was  enough.     The  testimony  of 
one  witness  suggests  at  least  that  they  may 
have  been  advised  that  there  was  no  contract 
unless  it  was  in  writing,  and  that  hence  they 
could  conscientiously  take  the  oath  required 
in  connection  with  an  entry.    So,  without  cast- 
ing any  imputation  of  intentional  perjury  on 
those  parties,  we  agree  with  the  Court  of  Ap- 
peals that  the  testimony  points  strongly  to  the 
fact  that  the  entries  were  in  pursuance  of  an 
understanding  or  agreement  with  the  Martin- 
Alexander  Company,  that,  as  it  was  advancing 
all  the  money,  the  entrymen  should  conve}^  to 
it  the  standing  timber  at  a  fixed  price." 
These  cases,  although  perhaps  not  of  controlling 
authority  upon  the  questions  of  fact  involved  herein, 
show  in  what  manner  similar  questions  of  fact  have 
been  determined,  and  constitute  monuments  for  judi- 
cial guidance  in  dealing  with  present  conditions.  And 
it  is  submitted  that,  upon  this    evidence,   and   with 
proper  respect  for  the  precedents  cited,  it  should  be 
found  that  the  entries  herein  involved  were  procured 
by,  and  made  in  pursuance  of,  such  agreements   as 
are  prohibited  by  the  Act  of  1878,   or   such   under 
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staudiugs  as  aiiiuuiit   to   siicli   agTeenieuts   and   arc 
equally  within  the  prohibition  of  the  statute. 

Barber  and  Moon  by  becoming  parties  to  the  un- 
lawful enterprise  and  venture  of  Steunenberg,  Sweet 
and  others  on  March  12,  1902,  with  knowledge  of  the 
scheme,  and  for  the  promotion  of  the  connnon  cause, 
made  themselves  parties  to  what  had  been  done  in 
pursuance  of  it  before. 

3  Green '1  Ev.  Sec.  93. 

Jaynes  vs.  Loder  149  Fed.  Rep.,  21-30. 

THE  BARBEK  LU.MBER  COMPANY  NOT  AN  IN- 
NOCENT PURCHASER. 

In  the  contract  of  March  12,  1902,  between 
Steunenberg  and  Barber  and  Moon  it  was  agreed  that 
they  would  organize  a  coi'ijoration  under  the  hiws  ol 
the  State  of  Wisconsin  and  vest  in  that  corporation 
the  title  to  all  the  lands  acquired  under  said  contract; 
and  that  they  would  cause  one-fourth  of  the  stock 
issued  by  said  corporation  to  be  set  aside  as  the  pro]v 
erty,  and  for  the  benefit  of  the  said  Steunenberg.  ([). 
4394.) 

In  pursuance  of  said  conti'act  the  Barber  liuniber 
Company  was  incorporated  duly  9,  1902,  with  a  ca[)- 
ital  stock  of  $150,000.  The  incorporators  were  C.  W. 
Lockwood,  James  T.  Barber  and  Sumner  (1.  Moon 
and  all  the  stock  of  the  corporation  was  subscribed 
by  James  T.  Barber,  William  Carson,  C.  W.  Lock- 
wood  (brother-in-law  of  Carson  p.  4362),  C.  1).  Moon 
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and  Sumner  G.  Moon.  (4668).  On  December  17,  1902, 
however,  the  following  numbered  certificates  of 
stock  were  issued  to  the  following  persons: 

1.  Ja^ies  T.  Barber  330  shares. 

2.  Joseph  Gr.  Dudley  50  shares. 

3.  C.  D.  Moon  130  shares. 

4.  A.  E.  Macartney  50  shares. 

5.  William  Carson  1  share. 

6.  H.  S.  Eand  50  shares. 

7.  Frank  Steunenberg     125  shares. 

8.  Frank  Steunenberg      125  shares. 

9.  Frank  Steunenberg      125  shares. 

10.  C.  W.  Lockwood  100  shares. 

11.  C.  W.  Lockwood  100  shares. 

12.  C.  W.  Lockwood  100  shares. 

13.  C.  W.  Lockwood  64  shares. 

14.  L.  Gr.  Chapman  30  shares. 

15.  S.  a  Moon  120  shares. 

—(p.  4672). 
At  the  first  meeting  of  the  stockholders  of  said 
company  it  was  resolved  that  the  company  assume 
to  carry  out  the  provisions  of  said  contract  (p.  4668). 
The  defendants  Barber  and  Moon  were  the  first 
president  and  secretary  respectively  of  the  Barber 
Lumber  Company  and  Mr.  Moon  is  still  the  secre- 
tary of  the  company  and  William  Carson  is  its  presi- 
dent (p.  4668) ;  Mr.  Carson  was  the  original  Vice- 
President  of  the  company  and  Mr.  Lockwood  was  its 
treasurer  (p.  4834). 

In  McCaskill  Co.  v.   United  States,  216  U.  S. 
504,  514,  515,  the  facts  being  very  similar  to  those 
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ill  tlic  present  cause,  it  was  urged  on  behalf  of  the 
appellant  that  it  was  an  innocent  purchaser.  Mr. 
Justice  McKeniia  in  announcing  the  decision  of  the 
Court  said: 

''Does  ai3pellant  occupy  the  position  of  tlie  in- 
nocent purchaser,  and  is  the  (Tovernnient  precluded 
from  receiving  the  relief  prayed  for  in  the  bill  be- 
cause of  such  fact?  The  answer  to  the  question 
depends  uiion  a  proposition  of  law,  and  whether  J. 
J.  McCaskill  had  knowledge  of  the  fraudelent  acts 
of  Ward.  This  knoweldge  was,  in  effect,  found  by 
both  the  lower  courts,  and,  giving  to  their  finding 
the  strength  that  should  lie  accorded  to  it,  we  pass  to 
the  consideration  of  the  proposition  of  law^  that  the 
knowledge  J.  eJ.  McCaskill,  though  president  of  the 
McCaskill  Company,  cannot  be  unputed  to  it  because, 
as  appellants'  argument  is,  while  the  knoAvledge  of 
an  agent  is  the  knowledge  of  the  principal,  an  "ex- 
ception to  the  rule  is  that  if  the  agent  is  actmg  in  a 
matter  in  which  he  has  a  personal  interest,  or  in 
communication  with  which  he  is  interested  with 
a  third  person,  the  presumption  is  that  he  will  not 
communicate  the  facts  in  controversy."  And  it  is 
urged  that  "the  rule  should  be  more  rigidly  applied 
ill  cases  of  fraud  or  torts."  For  these  pro})ositions 
appellant  cites  Clark  v.  Metropolitan  Bank,  ;}  Duer, 
(N.  Y.),  241;  Frenkel  v.  Hudson,  82  Alabama,  162^; 
Allen  V.  South  P.  \l.  R.  Co.,  150  Massachusetts,  200; 
Innerarity  v.  Mer.  Natl  Bank,  139  Massachusetts, 
332;  Atlantic  National  Bank  v.  Harris,  118  Massa- 
chusetts, 147;  Loring  v.  Brodie,  134  Massachusetts, 
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453;  HiglistoVn  v.  Christoplier,  40  N.  J.  L.  435. 

Undoubtedly  a  corporation  is,  in  law,  a  person 
of  entity  entirely  distinct  from  its  stockholders  and 
officers.  It  may  have  interest  distinct  from  theirs. 
Their  interests,  it  may  be  conceived,  may  be  adverse 
to  its  interest,  and  hence  has  arisen  against  the  pre- 
sumption that  their  knowledge  is  its  knowledge,  the 
counter  presumption  that  in  transactions  with  it 
when  their  interest  is  adverse  their  knowledge  will 
not  be  attributed  to  it.  But  while  this  presumption 
should  be  enforced  to  protect  the  corporation  it 
should  not  be  carried  so  far  as  to  enable  the  corpor- 
ation to  become  a  means  of  fraud  or  a  means  to  evade 
its  responsibilities.  A  growing  tendency  is  there- 
fore exhibited  in  the  courts  to  look  beyond  the  cor- 
porate form  to  the  purpose  of  it  and  to  the  officers 
who  are  identified  with  that  purpose.  Illustrations 
are  given  of  this  in  Cook  on  Corporations,  Sec.  663^ 
664  and  727.  The  principle  was  enforced  in  this 
court  in  Simmons  Creek  Coal  Company  v.  Doran, 
142,  U.  S.  417.  In  that  case  a  corporation  claimed 
title  to  land  through  a  deed  of  its  corporators,  one  of 
whom  became  its  president.  Of  the  effect  of  this 
the  court  said:  "Associated  together  to  carry  for- 
ward a  common  enterprise,  the  knowledge  or  actual 
notice  of  all  these  corporators,  and  the  president  was 
the  knowledge  or  notice  of  the  company,  and  if  con- 
structive notice  bound  them  it  bound  the  company." 

The  case  at  bar  is  within  the  principle.  The  bill 
alleges  that  J.  J.  McCaskill  and  Eobert  E.  L.  Mc- 
Caskill  were  copartners  and  engaged  in  the  manu- 
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facturc  of  IuihIk'I'  at  Freeport,  Fla.  They  incorpor- 
ated this  business  ,it  is  alleged,  under  tlic  laws  of 
Florida,  "by  the  corporate  name  of  J.  J.  McCaskill 
Company,  with  the  said  J.  J.  McCaskill  as  president 
and  the  said  l\(»l)ert  E.  L.  McCaskill  as  secretary, 
owning  a  large  majority  of  the  stock  of  said  cor|)or- 
ation,  with  tlie  entire  management  and  control  of 
the  business  and  affairs  of  said  corporation."  There 
is  no  denial  of  this  allegation.  The  interest  of  the 
corporators  and  the  corporation  thus  shown  to  be 
identical,  not  adverse,  w^e  think  the  ruling  in  Sun- 
mons  Creek  Coal  Company  v.  Dorah  is  applicable. 

THE  EXCESSIVE  ACREAGE. 

The  case,  as  it  is  stated  by  the  defendants  them- 
selves, embodies  a  fraud  upon  the  United  States  in 
that  the  lands  were  acquired,  admittedl}^,  in  pur- 
suance of  a  purpose  to  acquire  a  larger  area  than  the 
statute  allows  to  the  company  or,  collectively,  to  the 
persons  composing  the  company. 

The  Act  of  June  4,  1878,  provides  that  the  public 
lands  of  the  United  States  w^hich  are  valuable  chiefly 
for  timber  "may  be  sold  to  citizens  of  the  United 
States,  etc.,  in  ([uantities  not  exceeding  one  hundred 
and  sixty  acres  to  any  one  person  or  association  of 
persons,  etc." 

The  testimony  of  Barber  and  Moon  sliows  that,  on 
March  12,  1902,  they  entered  into  a  contract  whereby 
they  bound  Steimenberg  to  procure,  and  tliemselves 
to  buy,  for  the  joint  benefit  of  Steunenberg  and 
themselves,  25,000  acres  of  jiublic   laud,  wliidi    was 
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then  the  ]3roperty  of  the  United  States,  and  of  which 
the  United  States  was  to  be   divested  through  the 
means  provided  by  the  Act  of  1878.    The  maximum 
area  which  the  three  j^arties  to  the  contract  were  en- 
titled to  acquire  under  that  Act  was  480  acres.    The 
whole  evidence  in  this  case,  including  the  testimony 
of  Barber,  of  Moon,  and  of  all  the  other  persons  con- 
cerned in  the   operations   in   question,   establishes, 
without  dissent  that  not  only  the  25,000  acres  origin- 
ally contemplated  by  the  S'teunenberg  contract,  but 
all  the  lands  involved  in  this  action,  together  with 
large  areas  besides,  amounting  to  more  than  60,000 
acres,  were  taken  from  the  United  States  and  vested 
in  the  Barber  Lumber  Company   through   proceed- 
ings prosecuted  under  the  Act  of  1878,  and  prosecut- 
ed in  accordance  with,  and  in  pursuance  of,  a  scheme 
to  obtain  for  that  company  an  acreage  enormously 
in  excess  of  the  area  which  the  company  was  entitled 
to  obtain  in  virtue  of  that  statute. 

Accepting  the  statement  given  by  the  defendants 
of  their  intentions  in  respect  of  the  methods  by  which 
the  stipulated  acreage  was  to  be  obtained,  it  appears 
that  a  considerable  fraction  of  the  25,000  acres  was 
to  ])e  taken  from  entrymen  who  had  already  made 
partial  titles  under  the  Act  of  1878,  and  that  at  least 
4,600  or  5,000  acres  additional  was  to  result  from  the 
provisions  of  the  same  enactment.  Although  Barber 
and  Moon  may  have  expected  to  use  scrip  for  the  re- 
maining 12,000  or  14,000  acres,  the  contract  did  not 
bind  either  them  or  Steunenberg  to  that  means;  it 
contemplated  that  there  should  at  least  be  a  choice 
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))et\ve'eii  tlie  use  of  scrip  and  the  piirdiasc  I'l-oni  entry- 
men;  and  the  whole  area  contemplated  hy  the  con- 
tract and  as  much  more  in  addition  were  in  fact  o))- 
tained  through  the  procurement  of  entries. 

The  entire  transaction,  as  it  is  represented  by  the 
defendants,  was  inspired  by  a  purpose  to  employ  the 
Act  of  1878  for  the  acquisition  of  a  larger  area  than 
the  Act  allowed  to  the  persons  interested,  and  all  that 
was  done  in  the  execution  of  a  fixed  intent  to  evade 
the  restrictions  imposed  by  the  law. 

If,  therefore,  the  case  stood  clear  of  all  falsehood, 
illegal  arrangements  or  other  fraudulent  means,  it 
would  j^resent  a  fraud  upon  the  United  States  in  that, 
the  whole  enterprise  was  animated  by  an  intent  to 
use  the  law  to  acquire  for  the  Barber  Company  lands 
which  the  law  did  not  intend  to  allow  to  any  one 
grantee.  Independently  of  any  unlawfulness  in  the 
instrumentalities  employed  in  the  execution  of  the 
Steunenberg  contract,  that  contract  constituted  a 
conspiracy  because  it  embodied  an  agreement  of 
three  persons  to  accomplish  by  concerted  action  an 
unlawful  purpose,  the  collection  into  one  hand  of  a 
large  body  of  public  lands  by  means  of  the  hiw  and  in 
fraud  of  the  law. 

The  clear  purpose  of  the  statutory  i-estriction  in 
respect  of  area  is  that  no  one  person  or  corporation 
shall,  through  the  provisions  of  the  statute,  obtaiu 
title  to  more  than  160  acres  of  timber  land.  By  this 
is  not  meant  that  lands  entered  and  patented  under 
the  timlx'r  land  act  may  not  be  sold,  or  tliat  such 
lands  may  not  be  bought  in  any  (piantity  l)y  a  single 
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purchaser.  It  is  established  by  authority,  aud  it  is 
not  questioned  by  this  argument,  that  any  number  of 
tracts  which  have  been  entered,  in  the  absence  of  any 
existing  purpose  to  evade  the  limitation  of  the  law, 
may  afterwards  be  collected  into  single  ownership 
like  any  other  lands  sold  by  the  Government.  In  such 
a  case,  which  is  the  case  contemplated  by  the  statute 
and  the  decisions  construing  the  statute,  the  devolu- 
tion of  title  from  the  United  States,  through  the  sev- 
eral entrymen,  and  into  the  hands  of  the  ultimate 
purchaser,  proceeds  by  the  pi'oper  and  legitimate  op- 
eration of  the  enactment,  unobjected  to  by  an}^  intent 
contrary  to  the  statutory  purpose ;  and  the  final  accu- 
nmlation  of  titles  in  one  hand  I'esults  in  the  natural 
course  of  commerce  without  the  use  of  the  statutory 
procedure  to  defeat  the  statutory  prohibition. 

Where  a  number  of  tracts  of  timber  land  have  been 
purchased  by  individuals  under  the  Act  of  1878,  and 
the  titles  have  passed  into  private  ownership,  the  Act 
is  as  to  such  lands  functus  officio,  and  the  Govern- 
ment is  no  longer  interested  in  the  disposition  of  the 
property.  If,  in  that  condition  of  affairs,  some  one 
buys  a  large  body  of  such  lands  from  the  individual 
owners,  the  transaction  is  effective  without  the  aid 
of  the  statute,  which  has  ceased  to  operate,  and  the 
accumulation  of  titles  does  not  concern  the  United 
States  which  no  longer  owns  the  lands. 

Where,  however,  two  or  more  individuals,  desiring 
to  possess  a  larger  area  of  timber  land  than  they  may 
lawfully  obtain  by  direct  purchase  imder  the  Act  of 
1878,  form  the  joint  purpose,  in  advance  of  any  en- 


367 

tries  luadc  iiiider  the  Act,  to  avail  themselves  of  the 
provisions  of  the  statute,  and  to  obtain,  throui>h  en- 
tries to  be  made  by  others,  a  large  body  of  lands  which 
they  themselves  could  not  enter,  an  essentially  dif- 
ferent case  is  jjresented.  In  such  a  situation  there  is 
necessarily  involved  a  purpose  to  break  througli  the 
limitation  imposed  l)y  the  law,  and  to  do  by  indirec  • 
tion  that  which  can  not  be  done  directly;  and  the  ex- 
ecution of  such  a  purpose  results  in  the  very  thing 
against  which  it  is  the  purpose  of  the  restriction  to 
guard. 

When,  under  such  circumstances,  persons  form  the 
design  to  assemble  several  hundred  tracts  of  timber 
land,  being  at  the  time  the  property  of  the  United 
States,  into  a  ])ody  to  be  owned  by  themselves,  the 
devolution  of  titles  to  themselves  to  be  effected 
through  entries  under  the  Act  of  1878,  in  the  accom- 
plishment of  that  design  the  Act  of  1878  is  employed 
for  a  purpose  which  is  at  variance  with  the  expressed 
purpose  of  the  statute,  and  the  United  States  is 
caused  to  part  with  its  property  in  a  mannei*  wliich 
is  contrary  to  that  prescribed  by  the  legislature.  Tf 
a  scheme  of  that  character  is  put  into  successful  op- 
eration, the  enterprise  is  illegal  because  it  involves 
an  abuse  of  the  statute,  and  the  titles  so  obtained  are 
vitiated,  as  against  the  United  States,  by  the  pre- 
conceived unlawful  purpose  in  pursuance  of  which 
such  titles  are  taken  from  the  United  States. 

Unless  such  is  the  true  meaning  and  effect  of  the 
Act  of  1878,  tlic  I'estrictive  clause  is  meaningless, 
and  the  attempt  of  Congress  to  limit  the    extent   to 
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will  eh  ()iu>  person  or  a  single  interest  shall  benefit  by 
the  enactment  becomes  a  matter  for  mirthful  mock- 
ery. The  Act  does  not  limit  the  right  of  an  entryman 
to  sell  the  land  entered  by  him;  and  any  individual  or 
an}^  number  of  individuals  may  make  entry  or  en- 
tries for  the  purpose  of  selling  to  some  one  person  or 
corporation.  If,  now,  some  intending  purchaser  of 
numerous  tracts,  in  the  pursuance  of  a  design  to  that 
end  conceived  in  advance  of  entries  made,  may,"  by 
offers  to  purchase  lands  or  by  means  of  stimulation 
and  encouragement,  cause  entries  to  be  made,  with 
the  intention  on  the  one  side  to  sell  to  him,  and  on  the 
other  to  buy  from  the  entrjanen,  then  the  Act  of  1878 
may  be  so  used  as  to  result  in  an  accumulation  of 
titles  in  one  ownership  which  is  palpably  contrary  to 
the  intent  of  the  statute. 

That  titles  acquired  through  such  a  perversion  of 
the  law,  and  by  so  wresting  a  public  land  act  from  its 
intended  use,  are  invalid  an  dvoidable  at  the  suit  of 
the  United  States,  has  been  established  in  a  case  aris- 
ing under  a  statute  much  less  stringent  in  its  limita- 
tions than  the  Act  of  1878. 

United  States  vs.  Trinidad  Coal  and  Coaking  Com- 
pany, 137  U.  S.,  160,  was  a  bill  in  equity  brought  by 
the  United  States  to  cancel  patents  issued  upon  six 
entries  under  the  coal  land  law,  the  several  titles  hav- 
ing been  after  the  issue  of  patents  conveyed  to  the  de- 
fendant company.  The  coal  land  act  provided  that 
any  citizen  should,  upon  proper  application,  "have 
the  right  to  enter,  by  legal  subdivisions,  any  quantity 
of  vaf-ant  coal  lands  of  the  United  States  not  other- 
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wise  appropriated,  etc,  nut  exceeding  one  hundred 
and  sixty  aeres  to  su(di  individual  })erson,  or  three 
Inuid red  and  twenty  acres  to  such  association,  upon 
payment,  etc."    (Kev.  Stat.  U.  S.,  2347). 

The  bill  charged  tliat  six  persons,  connected  as  of- 
ficers or  employes  with  the  Trinidad  Company,  had 
foi-nied  a  scheme  to  i)rocure  for  that  comj)any  titles 
to  ''coal  lands  in  excess  of  320  acres,  contrary  to  the 
statutes  of  the  United  States  in  such  cases  made  and 
provided";  that  the  six  entries  mentioned  had  been 
severally  made  by  these  persons  in  pursuance  of  such 
scheme,  the  entr\Tiien  being  severally  qualified  to  so 
enter;  and  that  the  entries  were  made  for  the  use  and 
l)enefit  of  the  defendant  corporation  and  did  in  fact 
thereafter,  when  the  titles  had  been  perfected,  inure 
to  such  use  and  benefit. 

The  sole  suggestion  of  illegality  or  fraud  made  in 
tile  bill  was  the  averment  of  an  intention,  on  the  part 
of  the  i)ersons  concerned  in  the  transaction  ,to  enable 
tlie  defendant  coni})any  "to  fraudulently  obtain  titles 
*  *  *  to  coal  lands  in  excess  of  320  acres,  contrary 
to  the  statutes  of  the  United  States,  etc." 

Tt  will  be  observed,  by  reference  to  the  statute, 
wliicli  is  set  out  in  tlie  o])inion  of  the  Su])i"eme  Court, 
that  the  coal  land  law  does  not,  as  does  the  timber 
land  law,  re(|ui)'e  that  an  entry  made  thereunder  shall 
l)e,  <ir  shall  be  represented  to  be,  made  for  the  sole 
use  and  benefit  of  the  entryman,  or  not  made  with 
speculative  intent,  or  that  the  applicant  shall  not,  and 
shall  sweai'  that  he  has  not,  agreed  to  sell  or  other- 
wise to  dispose  of  the  land  to  any  other  i)erson  or  to 
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any  corporation.  Upon  this  ground,  Mr.  Justice 
Brewer,  then  Circuit  Judge  and  sitting  as  such  in  tlie 
Circuit  Court,  sustained  a  demurrer  to  the  bill,  ob- 
serving in  his  opinion,  which  is  reported  in  37  Fed. 
Rep.,  180: 

"Again,  this  is  not  one  of  those   entries   of 
land  in  which  the  party  must,  by  the  Statute, 
act  in  his  own  behalf  alone,  and  file  an  affidavit 
that  he  is  not  doing  so  for  the  benefit  of  others. 
No  such  provision  exists  in  respect  to  the  pur- 
chase of  coal  lands.    A  party  purchasing  may 
contract  before  his  purchase  to  sell,  and  that 
contract  may  be  enforced;  and  I  know  no  rea- 
son why  he  may  not  contract  away  his  right  to 
purchase,  it  being  a  valuable  right  given  by 
Congress,  having  some  of  the  elements  of  prop- 
erty, and  with  no  prohibition  upon  its  sale." 
Upon  an  appeal  to  the  Supreme  Court  taken  by  the 
Government,  the  decree  of  the  Circuit  Court,  entered 
upon  the  demurrer  to  the  bill,  was  reversed,  Mr.  Jus- 
tice Brewer,  who  had  meantime  been  elevated  to  that 
Court,  concurring  in  the  reversal.  The  opinion  of  the 
Court  was  delivered  by  Mr.  Justice  Harlan,  who  said 
inter  alia: 

"The  restrictions  imposed  upon  the  entry 
and  purchase  of  the  vacant  coal  lands  of  tlu) 
United  States  have  been  so  clearly  expressed 
that  no  doubt  can  exist  as  to  the  intention  of 
Congress  in  enacting  the  above  sections.  The 
Statute  authorizes  an  association  of  persons  to 
enter  not  exceeding  three  hundred  and  twenty 
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acres,  and  })ru\i(les  that  only  one  entry  can  l)e 
made  by  the  same  person  or  association,  and 
that  'n(^  association  of  persons,  any  member 
of  which  shall  have  taken  the  l)enefit  of  such 
sections,  either  as  an  individual  or  as  a  mem- 
l)er  of  any  <^ther  association,  shall  enter  or  hold 
any  other  lands  under  the  provisions  thereof.' 
*'lt  is  contended  that  the  case  made  by  the 
bill  is  not  within  the  prohibitions  of  the  Stat- 
ute, although  the  demurrer  admits  that  the 
Trinidad  Coal  and  Coking  Company  acquired 
the  lands  in  dispute  pursuant  to  a  scheme 
whereby  the  several  tracts  were  to  be  entered 
for  its  benefit,  in  the  name  of  certain  persons, 
its  officers,  stockholders  and  employes — the 
title,  when  thus  obtained,  to  be  conveyed  to 
the  Company,  which  should,  and  did,  bear  all 
the  expenses  attending  the  entries  and  pur- 
chases from  the  Government.  This  contention 
camiot  be  sustained  unless  the  Court  lends  its 
aid  to  make  suc(*essful  a  mere  device  to  evade 
the  Statute.  The  policy  adopted  for  disposing 
of  the  vacant  coal  lands  of  the  United  States 
should  not  be  frustrated  jn  this  way.  Tt  was  for 
Congress  to  ]>rescribe  the  conditions  under 
whi(di  individuals  and  associations  of  individ- 
uals might  ac([uire  these  lands,  and  its  inten- 
tion should  not  be  defeated  by  a  narrow  con- 
struction of  the  Statute.  If  the  scheme  de- 
scribed in  the  bill  be  upheld  as  consistent  with 
the  Statute,  it  is  easy  to  see  that  the  prohibi- 
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tion  upon  an  association  entering  more  than 
three  hundred  and  twent}^  acres,  or  entering  or 
holding  additional  coal  lands,  where  one  of  its 
members  has  taken  the  benefit  of  its  provis- 
ions, would  l)e  of  no  value  whatever.  It  is  true 
in  the  present  case,  that  some  of  the  persons 
who  made  the  entries  in  question  were  not, 
strictly  speaking,  members  of  the  corporation, 
but  only  its  employes.  But  as  they  were  par- 
ties to  the  alleged  scheme,  and  were,  in  fact, 
agents  of  the  defendant  in  obtaining  from  the 
Government  coal  lands  that  could  not  right- 
full}^  have  been  entered  in  its  own  name,  that 
circumstance  is  not  controlling.  Besides,  it 
appears  from  the  1)111  that  when  the  scheme 
was  formed  and  executed,  Peter  and  other  of- 
ficers and  stockholders  of  the  association  had 
taken  the  benefit  of  the  statute,  and  that  the 
lands  originally  entered  and  purchased  by 
them  were  then  held  and  owned  by  the  com- 
pany, and  were  in  excess  of  three  hundred  and 
twenty  acres.  There  is  consequently,  in  view 
of  all  the  allegations  of  the  bill,  no  escape 
from  the  conclusion  that  the  lands  in  question 
were  frauduntly  obtained  from  the  United 
States.  We  say  fraudulently  obtained  be- 
cause, if  the  facts  admitted  by  the  demurrer 
had  been  set  out  in  the  papers  filed  in  the  land 
office,  the  patents  sought  to  be  cancelled  could 
not  have  been  issued  without  violating  the  sta- 
tute,   defendant  could  not  have  been  permitted 
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to  do  iiulireetly  that  wliicli  it  coiiid  not  do  di- 
rectly." 
In  the  case  of  the  Trinidad  Company  it  will  be  ob- 
served that  the  only  vicions  element  was  the  intent 
to  evade  the  restrictions  of  the  statute  in  respect  of 
the  area  to  be  accjuired  bv  the  corporation.  There  was 
no  purpose  and  no  need  to  cause  the  entrymen  or  any- 
one else  to  make  any  unlawful  agreement,  or  to  com- 
mit perjury,  or  to  swear  falsely,  or  to  do  any  other 
wrong  than  such  wrong  as  was  involved  in  making 
possible  the  acquisition  of  more  land  than  was  allow- 
ed by  the  law.  The  only  fraud  contemplated  or  prac- 
tised was  the  mere  failure  on  the  part  of  the  persons 
concerned  to  disclose  in  its  full  extent  the  purpose  to 
which  their  several  acts  conduced;  and  that  ])urpose 
was  fraudulent  only  because,  when  fully  accomplish- 
ed by  their  concurrent  action,  it  transcended  the 
limits  set  by  the  statute. 

Tn  like  manner  the  entries,  taken  severally,  wei'e 
not  in  themselves  unlawful,  fraudulent  or  otherwise 
objectionable.  Each  entryman  was  entitled  to  make 
his  entry;  to  make  it  with  the  intent  and  under  an 
agreement  to  transfer  the  land;  and  afterwards  to 
execute  such  transfer  in  pursuance  of  sucli  agi'ee- 
ment.  None  of  the  entrymen  mach'  any  false  state- 
ments or  otherwise  acted  fraudulently;  and  vvvvy 
entry  was  quite  iniimpeachable  sa^'e  in  so  far  as  it 
was  vitiated  by  the  unlawful  scheme  underlying  them 
all. 

It  is  further  to  be  deduced  fi-oiii  the  same  case 
that,  even  in  the  absence  of  positive  deciMt,    it    is   a 
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fraud  upon  the  United  States  to  make  entries,  or  to 
cause  entries  to  be  made,  which  would  not  be  allowed 
if  the  intentions  of  the  entrymen  or  other  attendant 
circumstances  were  made  known  to  the  land  officers. 
In  the  Trinidad  Company's  case  the  entr}Tiien  proved 
all  that  the  law  required;  and  their  statements,  so  far 
as  their  statements  went,  were  true  and  complete. 
But  the  mere  suppression  of  a  material  part  of  the 
truth  was  held  equivalent  to  a  suggestion  of  false- 
hood; and  the  fact,  that  the  patents  could  not  law- 
fully have  issued  had  the  full  truth  been  disclosed, 
was  deemed  to  be  ground  for  the  cancellation  of  the 
patents. 

United  States  vs.  Keitel,  decided  by  the  Supreme 
Court  of  the  United  States  in  December,  1908,  and 
reported  in  211  U.  S.,  was  an  indictment  charging 
several  defendants  with  consj)iracy  to  defraud  the 
United  States  by  procuring  other  persons  to  make 
entries  under  the  coal  land  law  with  a  view  to  selling 
the  lands  to  a  corporation  in  which  the  defendants 
w^ere  interested.  In  this  case  the  case  of  United 
States  vs.  Trinidad  Coal  and  Coking  Company,  supra, 
was  approved  and  followed,  and  occasion  was  taken 
to  restate,  elaborate  and  confirm  the  principles  upon 
which  the  Trinidad  Company's  case  was  decided. 

It  results,  therefore,  that  it  is  settled  doctrine,  and 
no  longer  to  be  questioned,  that  it  is  a  fraud  upon  the 
United  States  to  undertake  to  acquire,  through  a 
statute,  a  larger  area  of  public  land  than  the  law  per- 
mits to  be  acquired  by  the  agency  of  said  statute ;  and 
this  is  so  even  under  a  statute  which  does  not  forbid 
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contracts  of  sale  to  he  made  by  entrymen  before  mak- 
ing entries,  but  ixM-mits  the  right  of  entry  to  be  bar- 
gained away  before  its  exercise. 

If,  therefore,  it  could  be  conceded  that  in  case  no 
falsehood  or  other  fraud  was  practised  or  intended; 
tliat  all  the  entries  were  intrinsically  valid  and  the 
entrymen  free  of  any  illegal  or  fraudulent  pur})Ose; 
£ind  that  in  all  other  respects  the  transactions  of  the 
defendants  were  entirel,v  regular;  in  that  event  the 
fact  would  remain  that  the  lands  in  suit  w^ere  ac- 
quired by  an  abuse  of  the  law,  and  the  entries  were 
the  incidents  of  an  unlawful  scheme  designed  to  cause 
the  lands  to  be  disposed  of  in  a  manner  not  contem- 
plated by  the  legislature. 

The  execution  of  such  a  scheme  is  obviously  a 
fraud  upon  the  United  States  in  that  it  amounts  to  a 
perversion  of  the  statute  from  its  intended  purpose 
and  effect  and  involves  an  abuse  of  the  agencies  pro- 
vided by  law  for  the  (lis])osal  of  the  lands  in  one  way 
so  as  to  make  those  agencies  operate  to  results  at  var- 
iance with  the  intention  of  the  Government.  Among 
the  rights  of  the  United  States  is  the  right  to  have  its 
laws  executed  according  to  their  true  intent  and 
meaning,  to  have  the  machinery  of  the  law^  operate  in 
accordance  with  the  purpose  of  the  law^  and  to  have 
its  Governmental  policies  carried  into  effect  as  tliey 
are  defined  by  the  expressed  will  of  tlie  legislature. 
If  any  of  these  rights  are  impaired,  or  tlieir  full  exer- 
cise is  limited,  or  the  means  provided  for  sccui'iiig 
such  rights  are  caused  to  conduce  to  results  inconsist- 
ent with  the  results  prescribed  by  law,   the    United 
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States  is  defrauded  equally  as  if  it  were  wrongfully 
deprived  of  public  money  or  other  public  property. 

United  States  vs.  Stone,  135  Fed.  Rep.,  392,  was  an 
indictment  charging  the  defendants  with  a  conspir- 
acy to  cause  certain  life-preservers,  not  being  of  the 
quality  prescribed  by  law,  to  pass  the  Government  in- 
spection by  deceiving  the  inspectors.  The  Govern- 
ment did  not  buy  the  life  preservers  or  otherwise  la}^ 
out  any  money  or  part  with  anything  of  value  on  ac- 
count of  the  transaction,  the  sole  offense  against  the 
public  consisting  in  the  imposition  practised  upon  the 
inspectors.  To  an  objection  urged  on  this  ground 
against  the  indictment,  the  Court  said : 

' '  May  not  the  United  States  be  defrauded '  in 
any  manner  or  for  any  purpose'  except  where 
it  is  deprived  of  its  taxes,  moneys  or  property? 
If  there  be  a  conspiracy  between  two  or  more 
persons  to  deceive  the  officers  of  the  oGvern- 
ment  in  the  execution  of  a  governmental  duty 
for  the  purpose  of  securing  their  unwitting  ap- 
proval of  what  the  law  condemns,  is  not  that  a 
conspiracy  to  defraud  the  United  States  of  one 
of  its  governmental  functions?     *  *  * 

"The  evident  purpose  of  such  concealment 
was  to  lead  the  inspectors  to  believe  that  the 
life-preservers  made  from  the  blocks  furnished 
by  the  Nonpariel  Corkworks  each  contained  at 
least  six  pounds  of  good  cork,  and  to  induce 
them  to  approve  what,  if  the  facts  should  be 
known,  they  could  not  approve.  Such  a  de- 
ception of  the  agents  of  the  United  States  for 
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such  a  jDurpose  is  a  deprivation  of  the  United 
States  of  a  right  essential  to  the  due  a(hninis- 
tration  of  the  hi w,  and  a  (hifranding  of    the 
United  States  within  the  meaning  of  section 
5440"  (pp.  397,  399). 
So,  to  deprive  the  United  States  of  the  faithful  ser- 
vice of  its  officers  hy  procuring  official  infidelity,  or 
by  deceit  or  otherwise  to  impair,  or  to  interfere  with, 
the  due  execution  of  Federal  laws,  are  frauds  upon 
the  United  States : 

Tyner  vs.  United  States,  A})}).  1).  C 
United  States  vs.  Bunting,  80  Fed.  Rep.,  883. 
Palmer  vs.  Colladay,  18  App.  D.  C,  426. 
Curley  vs.  United  States,  130  Fed.  Hep.,  1. 
In  Curley  vs.  United  States,  130  Fed.  Rep.,  1,   de- 
cided in  1904,  the  charge  being  conspiracy  to  defraud 
the  United  States  by  imposing  upon  the  Civil  Service 
Commission  by  a  false    impersonation,   the    Circuit 
Court  of  Appeals  for  the  First  Circuit,  holding  that 
such  deception  was  a  fraud  upon  the  United  States 
within  the  sense  of  Rev.  Stat.  U.  S.,  sec.  5440,  said: 

"We  have  spoken  of  the  popular  acceptation 
of  the  word  'defraud,'  and  now  as  to  its  legal 
meaning.  In  Burdick  ^s.  Post,  12  Barb.  168, 
186,  it  is  said  to  'defraud'  is  to  withhold  from 
another  that  which  is  justly  due  him,  or  de- 
prive him  of  a  right  by  deception  or  artifice, 
and  Bouvier  adopts  this  definition.  Thus  the 
word  in  legal  acceptation  refers  to  rights,  as 
well  as  to  ]>roperty  and  money.  Moreover, 
when  the  word  'defraud'  is  used  in  connection 
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with  the  Governnieut  and  the  hiw  itself,  it  na- 
turally and  necessarily  has  a  broader  and  a 
different  meaning  than  when  used  in  connec- 
tion with  personal  rights  or  in  connection  with 
individual  rights  of  property.  To  illustrate,  it 
is  said  in  The  William  King,  2  Wheat.  148, 153, 
4  L.  Ed.  206,  that  'whatever  is  done  in  fraud  of 
a  law  is  done  in  violation  of  it '  and  in  that  case 
a  vessel,  intending  to  go  to  a  foreign  port,  com- 
plying with  the  requisition  necessary  to  obtain 
a  clearance  for  a  voyage  coastwise,  was  treated 
as  employing  a  device  in  fraud  of  the  law,  by 
Avhich  she  eluded  the  force  that  would  have 
otherwise  prevented  her  departure  from  port. 
Again,  in  Lee  vs.  Lee,  8  Pet.  44,  8  L.  Ed.  860, 
which  involved  a  question  of  jurisdiction  in  a 
slave  case,  where  the  question  of  jurisdiction 
depended  upon  j^lace  of  citizenship,  and  as  to 
that  there  was  a  question  whether  there  had 
been  an  attempt  to  evade  the  law,  after  refer- 
ring approvingly  to  the  expression  of  the 
Court  in  The  William  King,  to  which  we  have 
referred,  and  in  speaking  of  the  alleged  device 
and  intent,  it  is  said:  'Suppose  the  hiring  had 
been  for  one  week  or  one  day,  would  any  one 
doubt  that  it  would  have  been  done  with  a  view 
to  take  the  case  out  of  the  law  of  1796,  and 
would  have  been  a  fraud  upon  the  law?'  In 
United  States  vs.  Fox,  95  U.  S.  670,  672,  24  L. 
Ed.  538,  it  is  said  that  'any  act  committed 
with  a  view  of  evading  the  legislation  of  Con- 
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gress  passed  in  the  execution   of  any   of    it8 
powers,  or  of  fraudulently  securing  the  bene- 
fit of  such  legislation,  may  i>roperly  be  made 
an  offense  against  the  United  States. "     *  *  * 
A  proceeding  in  which  the  Government  is,  by  false 
i'enresentations  or  silent  deceit,  induced  to  part  with 
its  property  to  a  person  unqualified   to  ac^quire   the 
propert}^  or  otherwise  in  a  manner  not  intended  by 
law,  "in  plain  violation  of  the  spirit,  if  not  the  letter, 
of  the  statute,"  is  none  the  less   a  fraud   upon  the 
United  States  because  the  Government  receives  the 
same  compensation  as  it  would  have  received  had  the 
property  been  properly  disposed  of: 

Hyde  vs.  Shine,  199  U.  S.,  62,  81,  82. 
In  the  latest  utterance  of  the  Supreme  Court  upon 
this  point,  the  same  doctrine  is  reiterated;  and  it  is 
distinctly  laid  down,  overruling  and  able  and  earnest 
contention  to  the  contrary,  that  it  is  a  fraud  upon  the 
United  States  to  procure  public  lands  in  violation  of 
the  law  on  the  subject,  even  though  the  Government 
suffers  thereby  no  pecuniary  or  other  material  detri- 
ment, and  the  only  wrong  done  is  a  defeat  of  the  sta- 
tutory purpose.  In  this  case,  it  was  said  by  Mr. 
Justice  White : 

"The  unsoundness  of  the  argument,  that  as, 
when  the  pi'ohibited  entries  were  made,  the 
price  of  the  lands  was  paid  to  the  United 
States,  therefore  the  United  States  <()ul(l  not 
have  Ix'cn  defrauded,  is  refuted  by  its  mere 
statement.  If  it  were  true,  then,  in  every  case, 
however   flagrant,    where    the    lands    of   the 
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UnitM  States  were  procured  iu  violation  of 
express  prohibitions  of  law,  the   element   of 
fraud  would  cease  to  exist  by  the  mere   pay- 
ment of  the  price;  that  is  to  say,  the  success- 
ful operation  of  the  fraud  would  deprive  the 
transaction  of  its  fraudulent  character.    But 
the  inherent  weakness  of  the  contention  need 
not  be  further  pointed  out,  because  its  wants 
of  merit  is  conclusively  established  by  the  rul- 
ing in  Hyde  vs.  Shine,  where  a  like  contention 
was  decided  to  be  without  foundation." 
United  States  vs.  Keitel,  211  U.  S.,  supra. 
Applying  these  principles  to  the  facts  disclosed  by 
the  present  record,  it  is  obvious  that  the  Barber  Com- 
pany acquired  the  lands  in  suit  in  a  manner  inconsist- 
ent with  the  intent  of  the  statute  and  not   contem- 
templated  by  the  legislature.    Had  it  been  proposed 
in  Congress,  when  the  Act  of  1878  was  under  consid- 
eration to  insert  a  clause  legalizing  the  indirect  ac- 
quisition of  timber  land  through  intentional  and  pre- 
determined purchases  from  entrymen  influenced  to 
make  small  purchases,  it  is  clear  that  such  a  provision 
could  not  have  been  adopted,  because  the  sense  of  the 
legislature,  as  expressed  in  the  text  of  the  statute, 
was  against  giving  to  the  proposed  mode  of  disposal 
the  effect  of  enabling  the  land  to  l)e  obtained  iu  large 
quantities  by  any  one  person. 

Again  it  is  clear  that,  if  the  full  extent  and  effect 
of  the  scheme  operated  by  the  Barber  Company  had 
been  known  to  the  officers  of  the  United  States  con- 
cerned in  the  disposal  of  the  lands,  the  entries  would 
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uot  and  could  not,  2)r(>})('rl\',  have  been  allowed  to 
stand,  and  the  patents  would  not  have  been  granted. 
That  this  is  true  as  a  statement  of  faet  appears  from 
the  hesitation  and  reluctance  of  the  land  ofticers  to 
pass  the  entries  because  of  their  suspicion  that  some 
such  scheme  lay  behind  the  sudden  rush  of  applica- 
tions offered  l)y  people  unable,  and,  under  ordinary 
circumstances,  indisposed  to  buy  timber  land;  and  it 
was  only  because  the  land  department  was,  at  the 
time,  prevented  from  discovering  the  real  state  of 
facts  that  the  enterprise  was  prosecuted  to  a  success- 
ful conclusion. 

Such  a  suppression  of  the  truth,  l)y  which  a  i)arty 
is  enabled  to  obtain  something  which  would  have 
been  denied  him  if  the  full  truth  were  made  manifest, 
is  held  in  the  Trinidad  Company's  case,  supra,  to  be 
equivalent  to  false  suggestion  in  constituting  a  fraud. 
To  constitute  such  a  fraud  upon  the  United  States, 
it  is  not  necessary  that  actual  deceit  or  other  unlaw- 
ful means  be  used.  If  the  results  obtained  are  con- 
trary to  those  intended  by  the  law,  it  matters  not  how 
intrinsically  lawful  may  be  the  instrumentalities  em- 
ployed to  produce  such  results;  and  if  the  statute  is 
made  to  work  counter  to  its  own  purpose,  it  is  a 
fraud  upon  the  statute,  although  no  statuory  provis- 
ion may  be  violated.  As  is  said  in  United  States  vs. 
Fox,  95  U.  S.,  672,  cited  in  the  Curley  case,  supra: 

^'Any  act,  committed  with  a  view  of  evading 
the  legislation  of  Congress  passed  in  the  ex- 
ecution of  any  of  its  powers,  or  of  fraudulently 
securing  the  benefit  of  such   legislation,   may 
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properly   be   made   au   offense    against    the 
United  States." 

To  say  that  the  entries  were  in  themselves  valid, 
would,  therefore,  be  of  no  avail  to  the  defendants,  it 
appearing  that  the  entries  were  made  as  a  result  of 
an  unlawful  scheme  practised  by  the  defendants,  and 
that  the  entries  were  procured  to  be  made  by  the  de- 
fendants. 

If  it  could  be  conceded  that  all  the  entries,  consid- 
ered independently  of  the  circumstances  actually  sur- 
rounding them,  were  unimpeachable;  that  all  of  the 
entrymen  were  entirely  honest  and  perfectly  candid ; 
and  that  in  none  of  the  cases  was  there  any  unlaw^ful 
agreement  ,or  so  much  as  a  tacit  understanding  of 
dubious  propriety;  even  in  that  state  of  case,  animat- 
ing purpose  of  the  enterprise,  considered  as  a  whole, 
was  an  unlawful  purpose  to  wrest  the  operation  of 
the  statute  from  its  proper  .scope ;  and  the  fact  that 
the  entries  were  brought  up  in  pursuance  of  a  pur- 
pose to  defeat  the  statutory  intent  would  vitiate  the 
titles  so  obained. 

That  the  law  looks  to  the  substance  of  things  rather 
than  to  the  form,  and  regards  results  rather  than 
means,  is  among  the  trite  aphorisms  of  jurisprudence 
A  transaction  of  which  the  details  are  in  themselves 
unobjectionable  may  be  pronounced  unlawful  be- 
cause the  whole  enterprise  is  permeated  with  an  il- 
legal purpose  and  the  effect  of  the  transactions  as  a 
whole  is  contrary  to  the  principles  or  the  policy  of  the 
law. 

The  proj^osition,  that  a  court   should  look   to   the 
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o-eiieral  result  of  a  scheme  rather  than  to  the  merits 
of  the  several  steps  or  mstrumentalities  l)y  which 
that  result  is  accomplished.,  is  not  limited  in  its  ap- 
plication to  puhlic  laud  cases. 

In  Graft'an  vs.  Burgess,  117  U.  S.,  180,  it   appears 
that  Mrs.  Burgess,  the  ai)pellee,  a  resident  of  Rhode 
Island,  owned  a  summer  home  in  Massachusetts,  and 
had  become  indebted  to  Graifan,  a  mechanic,  in  some 
trifling  amount,  which  with  the  costs  of  subsequent 
proceedings  ^vas  less  than  $200.    The  house  of  Mrs. 
Burgess  was  worth  $10,000,  and  the  furniture  therein 
was  valued  at  $3,000.    Graffan   brought  suit   in  the 
proper  court  of  Massachusetts  for  the  del)t  due  him 
from  Mrs.  Burgess,  proceeded  by  attachment  against 
her  pro^Dcrty,  recovered  judgment  for  the  debt  and 
costs,  levied  execution  upon  the  defendant's  house 
and  its  contents,  brouglit  in  the  entire  property  n  t  the 
execution  sale  and  received  the  proper  official  deed 
vesting  in  him   all  of   said   property.    Upon   a   ])i]l 
brought  by  Mrs.  Burgess  to  vacate  the  deed,   it  was 
urged  in  defense  that  every  step  in  the  antecedent 
proceedings  had  been  quite  regular;    the  de])t    was 
due,  the  suit  Avas  properly  brought,  the  attachment 
w^as  levied  by  sufficient  authority,  the  judgment  was 
justly  obtained  and  legally  executed,  the  deed  was 
sufficient,  and  deli\'erv  thereof  fully  warranted,  and 
it  w^as  impossible  to  detect  any  invalidity  in  any  de- 
tail of  the  transaction.    In  delivei-ing  tlie  opinion  of 
the  Court,  granting  Mrs.  Burgess  relief,  Mr.  Justice 
Bradley,   in  answer  to  the  contention  just   stated, 
observed : 
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"It Is  insisted  that  the  proceedings  were  all 
conducted  according  to  the  forms  of  law.  Very 
likeh^    Some  of  the  most  atrocious  frauds  are 
committed  in  that  way.     Indeed,  the  greater 
the  fraud  intended,  the  more  particular  the 
parties  to  it  often  are  to  proceed  according  to 
the  strictest  forms  of  law." 
In  the  present  case,  the  general  result  of  the   de- 
fendants' operations  being   to   vest   in  them   lands 
formerly  of  the  United  States  to  an   amount   many 
times  greater  than  the  United  States  intended  them 
to  acquire,  and  the  confessed  purpose  having  been  to 
use  the  Act  of  1878  to  obtain  an  acreage  enormously 
in  excess  of  that  which  they  were  entitled  to  acquire 
through  the  operation  of  that  act,  it  matters  not  hov/ 
correct  may  have  been  the  steps  taken  to  this  end, 
and  it  would  not  help  the  defendants  if  they  could 
show  the  most  fastidious  scrupulosity  in  respect  of 
every  detail  of  the  enterprise.  Without  regard  to  the 
hypothetical  innocfence  of  the  means  employed,  a 
court  should  pronounce  the  transaction  as  a  whole 
invalid  by  reason  of  the  underhdng,  unlawful  pur- 
l^ose,  and  hold  the  titles  vitiated  by  the  fraud  upon 
the  law  involv(^d  in  securing  through  the  statute  an 
acreage  in  excess  of  the  statutory  restriction. 

In  an  endeavor  to  distinguish  the  Trinidad  case 
and  the  present  case  it  might  be  suggested  that  in  the 
former  the  entrymen  were  parties  to  the  scheme, 
while  in  the  latter  if  the  entrymen  were  parties  to 
the  conspiracy  their  entries  would  be  invalid  under 
the  direct  j^rohibition  of  the  Timber  and  Stone  law. 
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The  answer  to  this  ])i-()|)()siti(»ii  is  that  it*  in  the  Trin- 
idad case  tlic  cnti-vnicn  at'tci-  having"  conspired  with 
the  ofticers  of  tlic  coniiJany  and  before  initiating  their 
entries  had  inchiccd  a  nnmber  of  persons  to  make 
entries  under  the  Coal  Land  laws  upon  an  agreement 
t(»  (M)n\'ey  their  (daims  to  them  subsequently  (which 
they  coukl  have  done  lawfully  not  being  advised  of 
the  conspiracy)  and  those  entries  had  been  involved 
in  the  suit,  it  seems  (dear  that  patents  issued  on  those 
entries  would  have  been  cancelled,  too. 

From  what  has  been  shown  it  is  clear  that  Steunen- 
berg  intended  to  procure  entries;  that  he  did  in  fact 
procure  entries;  and  that  the  entire  execution  of  the 
contract  was  accomplished  by  his  procurement  of  en- 
tries. Barber  and  Moon  engaged  to  advance  money 
for  tlie  purchase  of  scrip,  "as  and  when  required," 
and  also  ,  ''as  and  wlien  required,"  to  advance  money 
for  tlic  purchase  of  titles  from  entrymen  (p.  4392). 

yteunenberg  was  constituted  the  general  agent  for 
the  execution  of  the  contract,  and  the  sole  agent 
charged  with  actually  putting  into  effect  the  purpose 
of  the  contracting  parties,  he  alone  being  directly 
and  actively  concerned  with  the  practical  adminis- 
tration of  the  enterprise.  He  was  also  a  shareholder 
to  the  extent  of  one-fourth  of  the  capital  sto(dv  of  the 
corporation  organized  to  receive,  hold,  and  operate 
tlie  purchases.  That  being  the  case,  it  matters  not 
wlu'ther  Bar])er  and  Moon  knew  what  lie  intended  to 
do  or  wliathe  did.  The  liability  of  the  Barber  Com- 
pany is  fixed  by  what  Steunenberg  did,  whatever  ex- 
pectations or  intentions  of  a  variant  character  mav 
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bine  lurkecl  in  the  inner  consciousness  of  Barber  and 
Moon. 

Tbe  very  nature  of  tbe  contract,  indeed,  evinces  a 
purpose  to  procure  entries  to  be  made,  and  makes 
such  procurement  necessar}^  Otherwise,  why  was 
Steunenberg  employed  at  all?  Except  as  to  the  6,400 
acres  which  he  professed  to  control  through  contracts 
with  entrymen,  he  had  no  property  in  the  forests  of 
the  Boise  Basin  and  Crooked  River  and  no  more  in- 
terest or  control  over  them  than  anyone  else.  The 
existence,  the  location,  the  topography  and  the  value 
of  the  tunber  land  were  as  well  known  to  the  general 
public  as  to  him,  and  the  Barber  Company  coidd,  so 
far  as  these  matters  went,  have  proceeded  just  as  well 
upon  their  own  information  as  upon  anything  that  he 
could  tell.  Barber  and  Moon  did  not  even  depend 
upon  the  information  he  gave,  and  everything  that 
he  had  told  was  verified  for  them  by  Palmer  before 
the  contract  was  closed.  If  Barber  and  Moon  desired 
aid  in  the  selection  of  the  most  valuable  tunbered 
tracts,  they  would  have  employed  practical  woods- 
men, as  they  did,  for  that  purpose,  employ  their  own 
experts,  and  in  a  matter  so  essentially  technical  they 
could  have  no  nse  for  a  politician,  a  promoter,  a  city 
man  and  a  man  of  the  world,  all  of  which,  and  nothing 
else,  Steunenberg  was.  Such  a  man  was  obviously 
not  wanted  for  any  supjoosed  ability  to  aid  in  the  lo- 
cation of  scrij)  upon  timber  land. 

Unless  Steunenberg  was  expected  to  procure  en- 
tries to  be  made,  through  the  exercise  of  his  personal 
influence  and  by  reason  of  the  personal  qualities  and 
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a<'c<)ni])lislinieiits  whidi  lunc  hccii  suggested  as  his, 
he  could  pcrt'orui  iio  iniagiuahlc  function  in  tlie 
achievement  of  a  great  couinicrcial  enterprise  involv- 
ing the  purchase  and  nulling  of  timber. 

Unless,  too,  it  was  intended  that  Steunenberg 
should  secure  titles  through  entries  under  the  Act  of 
1S78,  there  was  no  reason  for,  and  no  significance  in, 
the  stii)ulation  binding  him  to  do  his  work  within  six 
months.  If  the  location  of  scrip  was  intended,  the 
celerity  with  which  that  could  be  done  depended  upon 
the  rate  at  which  the  lands  should  be  cruised  and 
selected,  and  the  promptness  with  whi(di  the  neces- 
sary scrip  should  be  supplied.  Neither  with  the  esti- 
mating, nor  with  the  selecting,  nor  with  the  furnish- 
ing of  money,  nor  the  obtaining  of  scrip,  did  Steunen  • 
berg  have  anything  to  do.  The  only  conceivable  mat- 
ter over  which  Stcunenberg  had  any  control  was  the 
making  of  entries;  and  tlic  only  reason  that  can  be 
given  for  the  limitation  as  to  time  imposed  upon  him 
is,  that  it  was  intended  to  stimulate  his  industry  in 
the  only  sphere  of  activity  in  which  he  could  be  of 
service,  and  to  get  ahead  of  pros[>ective  entr^anen  not 
controlled  by  him. 

The  reason  for  the  employment  of  8teunenberg  and 
his  associates  appears  upon  consideration  of  the  pur- 
pose sought  to  be  accomplished,  the  existing  situation 
of  affairs  as  fixed  by  the  law%  and  the  legal  o])struc- 
tions  to  the  execution  of  the  scheme  had  in  mind. 

The  United  States  owned  a  large  body  of  timber 
lauds  which  the  defendants  sought  to  acquire  for 
themselves.    The  United  States,  as  the  owner  of  the 
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lands,  had^^rovided  hy  law  for  their  disposal  in  a  cer- 
tain manner,  tliat  is  to  say,  b\^  sale  in  limited  quan- 
tities to  individuals.  The  defendants  desired  to  cause 
the  entire  bod}^  of  land,  being  of  an  area  hundreds  of 
times  greater  than  the  acreage  allowed  by  law  to  a 
single  purchaser,  to  be  sold  to  a  corporation  com- 
posed of  themselves.  This  could  not  be  accomplished 
directly,  or  under  conditions  then  existing,  or 
through  the  natural  and  spontaneous  operation  of 
the  law.  There  was  no  way  in  which  the  defendants 
could  buy  or  otherwise  obtain  the  desired  acreage 
from  the  owner,  the  Govermnent  having  by  statute 
declared  the  lands  should  not  be  sold  in  any  such 
quantities  as  the  defendants  wished  to  buy. 

To  circumvent  the  Government  in  its  expressed 
purpose  not  to  part  with  the  lands  in  the  manner 
desired  by  the  defendants,  the  members  of  the  Bar- 
ber Company  devised  and  set  in  operation  a  scheme 
whereby  the  Act  of  1878  was  caused  to  work  to  the 
end  desired  by  them,  and  to  effect  a  result  directly 
contrary  to  the  expressed  purpose  of  the  Govern- 
ment. Being  unable  to  accomplish  what  was  sought, 
so  long  as  the  lands  were  left  to  the  free  and  normal 
action  of  the  law,  the  defendants  instituted  and  car- 
ried into  effect  a  system  of  procurement,  through 
which  the  action  of  the  law  was  stimulated,  and  as 
the  result  of  which  the  Barber  Company  obtained  in- 
directly the  entire  body  of  lands  which  the  United 
States  would  not  sell  to  it  directly. 

Steunenberg  w^as  emplo^'^ed  and  given  an  interest 
in  the  enterprise  for  the  purpose  of  effecting  the  pro- 
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ciu'eiiieiit  which  was  necessary  to  evade   the   limit- 
ations of  the  huid  hiw. 

For  this  office  Steunenberg  was  eminently  quali- 
fied l)y  his  2)otential  jDcrsonality  and  local  prestige, 
and  the  success  with  which  his  influence  was  ex- 
erted appears  from  the  fact  that  the  Barber  Com- 
]iany  obtained,  by  means  of  individual  entries,  not 
(mly  the  25,000  acres  originally  stipulated  for,  l)ut  at 
least  35,000  acres  more. 

Not  only  were  the  entries  in  fact  procured  by 
Steunenberg,  but  the  procurement  was  accom- 
l)lislied  by  an  elaborate  machinery  instituted  and 
maintained  to  that  end.  In  addition  to  Steunenberg, 
as  generalissimo  of  the  forces,  the  enterprise  em- 
ployed Downs  as  locator,  Wells  as  solicitor,  two  or 
three  other  persons  to  assist  A7ells  in  that  office, 
Kinkaid  as  fiscal  agent,  Pritchard  as  scrivener  and 
notary,  three  or  four  attorneys  as  counsel.  Palmer 
as  and  for  disbursing  officer,  besides  some  other  per- 
sons as  auxiliaries  in  divers  subordinate  and  more 
remote  relations,  among  whom  may  be  2)articularly 
mentioned  Rand  and  Long,  who,  with  Palmer,  be- 
came trustees  of  the  titles. 

This  bureau  of  procurement  was  conducted  upon  a 
settled  system,  using  certain  accepted  and  approved 
uiethods,  and  operating  constantly  and  consistently, 
with  systematic  accuracy  and  the  effectiveness  of 
concerted  action,  to  the  one  result,  the  transfer  of 
property  belonging  to  the  United  States  from  the 
ownershi])  of  the  United  States  to  the  ownership  of 
the  Barber  Luml^er  Company. 
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This  purposeful  and  methodical  procurement  of 
entries,  which  the  proof  given  by  the  defendants 
shows  to  have  been  within  their  initial  intention,  and 
which  became  by  the  use  of  their  money  an  accom- 
plished fact,  presents  a  question  as  to  the  validity  of 
the  titles  in  suit  which,  in  this  precise  form,  seems 
not  to  have  been  considered  in  any  reported  adjudi- 
cation. 

The  establishment  by  the  defendants  of  an  or- 
ganized bureau  of  procurement  for  the  administra- 
tion of  a  system  designed  to  cause  titles  to  flow  from 
the  United  States  for  the  purpose  of  vesting  them  in 
the  defendants,  is  a  circumstance  which  differen- 
tiates this  case  from  any  other  known  to  present 
counsel. 

The  question  indicated,  though  novel,  is  not  doubt- 
ful or  difficult  if  to  its  solution  be  applied  certain 
Avell-established  principles  and  a  few  elementar}' 
considerations. 

The  case  of  the  Trinidad  Coal  and  Coking  Com- 
pany, supra,  is  clear  to  the  effect,  that  a  mere  intent 
to  acquire  an  area  of  public  land  bej^ond  the  statu- 
tory restrictions  is  a  fraud  upon  the  statute,  and,  if 
title  to  such  excessive  acreage  is  acquired  in  pur- 
suance of  such  intent  previously  existing,  the  patents 
are  voidable  at  the  suit  of  the  United  States.  In  that 
case,  as  has  been  pointed  out,  there  was,  so  far  as  ap- 
pears, no  active  procurement  on  the  part  of  the  com- 
pany. At  any  rate,  the  j)oint  was  determined  with- 
out regard  to  any  solicitation  or  other  means  of  ef- 
fecting the  unlawful  purpose  which  may  have  been 
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used  by  the  compan}^,  and  solely  upon  the  i)i'oposi- 
tion  that  the  i)iii*pose  of  excessive  acquisition  was 
fraudulent  per  se. 

United  States  vs.  Keitel,  211  U.  S.  370,  supra,  fol- 
lows the  Trinidad  Company  case,  and  re-enforces  the 
reasoning  and  conclusion  of  that  case. 

If,  then,  to  a  like  unlawful  purpose  entertained  by 
the  present  defendants  there  be  added  an  active  en- 
deavor to  secure  the  accomplishment  of  that  purpose, 
and  the  exercise  of  j^ersuasion,  solicitation,  advice  or 
other  influences  calculated  and  consciously  intended 
to  effect  the  imlawful  purpose,  the  transaction  is,  a 
fortiori,  a  fraud  upon  the  law,  and  the  result  is  even 
more  plainly  vitiated  by  the  combination  of  fraud- 
ulent purpose  and  the  intentional  execution  thereot'. 

Independently  of  authority  on  the  specific  point, 
the  same  result  is  reached  by  consideration  of  the 
princii)les  underlying  such  a  transaction  as  is  pre- 
sented on  this  transcript. 

The  capital  object  of  the  scheme  fomiulated  by  the 
defendants  was  to  effect  the  transfer  of  titles  from 
the  United  States  to  themselves.  Assuming  that  this 
object  w^as  in  itself  not  unlawful,  it  could  not  1k'  ac- 
complished directly,  and  the  defendants  could  not, 
themselves,  invoke  the  Act  of  1878  to  further  their 
design.  Tlie  only  way  in  which  the  lands  could  be 
reduced  to  a  condition  available  for  their  piii*])Ose 
was  through  entries  to  be  made  by  otlier  peisons.  In 
the  natural  and  (»i-(linary  course  of  affairs  such  en- 
tries would  not  be  made  in  any  sucli  lunnbci-s  as 
would  meet  the  needs  of  the  enterprise;  and  if  the 
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law  and  the  lands  and  the  individuals  were  left  to 
themselves,  the  defendants  could  not,  within  any  de  - 
finite  period,  assemble  timber  lands  to  any  such 
amount  as  was  desired.  In  this  posture  of  affairs, 
the  posture  fixed  by  legislation,  the  defendants 
vmdertook  to  procure  entries  to  be  made  so  that  they 
might  buy  the  lands  which  could  not  be  made  avail- 
able without  resort  to  such  artificial  stimulation  ol 
the  statute;  and  they  did  in  fact  cause  hundreds  of 
entries  to  be  made  for  the  purj^ose,  existing  in  their 
own  minds,  of  availing  themselves  of  the  factitious 
results  of  their  endeavors  to  that  end. 

Without  regard  to  any  intrinsic  impropriety  in  the 
purpose  to  buy  large  areas  of  timber  land,  the  crea- 
tion of  an  elaborate  machinery  to  make  public  lands 
available  for  that  purpose,  in  a  manner  not  provided 
for  by  law,  is  a  perversion  of  the  law  which  constit- 
utes a  fraud  upon  the  United  States.  It  is  clear  that 
the  Act  of  1878  does  not  intend  that  entries  shall  be 
made  for  the  sake  of  collecting  titles  in  a  single  large 
owner,  or  that  the  activity  of  the  statute  shall  be 
stimulated  to  that  end.  Although  the  entryman  may 
sell  his  title,  and  any  number  of  entrymen  may  sell 
their  titles,  and  all  may  ultimately  sell  to  a  single 
purchaser,  the  act  plainly  does  not  contemplate  that 
an  intending  purchaser  of  large  areas  shall  cause 
entries  to  be  made  to  facilitate  his  intention,  or  that 
in  the  oi^eration  of  the  statute  hundreds  of  titles  shall 
be  drawn  from  the  United  States  and  lodged  in  a  pro- 
curing purchaser  through  the  intervening  entrymen. 

The  bureau  of  procurement,  established  by  the  de- 
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fendants  at  Boise,  was  an  instrumentalit}^  designed 
for  the  sole  purpose  of  taking  lands  from  the  publie 
domain  and  transferring  them  to  the  Barber  Com- 
pam\  By  its  intended  operation  the  titles  were  dis- 
lodged from  their  original  ownei'shi})  in  the  United 
States  and  caused  to  flow,  through  the  entrymen  as 
conduits,  and  to  lodge  ultimately  in  the  company  by 
which  the  process  had  been  set  in  motion  and  by 
whose  active  endeavor  the  whole  transfer  was 
effected. 

Upon  the  authorities  already  cited  it  is  clear  that 
the  procurement  of  entries  for  the  purpose  of  there- 
by divesting  the  United  States  of  titles  in  a  manner 
and  to  an  end  not  authorized  by  the  Act  of  1878  is  an 
abuse  of  the  agencies  provided  by  law  for  the  dis- 
posal of  the  public  lands,  and  as  such  constitutes  the 
''deprivation  of  the  United  States  of  a  right  essen- 
tial to  the  due  administration  of  the  law,  and  a  de- 
frauding of  the  United  States." 

United  States  vs.  Stone,  135  Fed.  Rep.  392. 

To  defraud  another  is  defined,  in  Burdick  vs.  Post, 
12  Barbour,  168,  and  by  Bouvier  in  his  Law  Diction- 
ary, as  "to  withhold  from  another  that  which  is  just 
ly  due,  or  to  deprive  him  of  a  right  by  deception  oi' 
artifice."  Curley  vs.  United  States,  130  Fed.  Kep.  1. 
As  between  man  and  man,  a  person  is  ch'arly  de- 
frauded when  he  is  induced,  by  any  artifice  or  active 
concealment  of  facts,  to  part  with  liis  })i'opcrty  as  he 
would  not  have  parted  with  if  he  were  acting  witli 
full  knowledge  of  facts  and  uninfluenced  by  mislead- 
ing contrivance,  and  is  caused  by  indirection  to   do 
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what  lie  could  not  directly  be  persuaded  to  do.  The 
vei'y  essence  of  fraud  is  that  it  accomplishes  ])y  de- 
ception or  other  contrivance  something  which  could 
not  be  attained  in  the  absence  of  such  methods. 

Let  the  present  case  be  stated  as  one  between  in- 
dividuals. The  owner  of  certain  property  has  re- 
fused, for  good  reason  or  bad,  to  sell  that  property, 
at  an,y  price,  to  a  particular  purchaser.  The  propos- 
ing purchaser  solicits  an  agent  to  buy  the  property  in 
his,  the  agent's  name,  stating  that  it  can  be  sold  for 
a  higher  price  than  the  owner  asks.  The  agent,  see- 
ing an  ojDportunity  to  make  a  profit  for  himself,  and 
induced  by  motive  of  individual  gain,  buys  the  prop- 
erty and  thereupon  sells  to  the  person  who  has  sug- 
gested the  project.  In  such  a  case,  it  is  clear  that  the 
owner  is  defrauded;  and  it  is  none  the  less  a  fraud 
upon  the  part  of  the  ultimate  purchaser,  who  pro- 
cures the  result  not  intended  by  the  owner,  because 
the  intermediate  purchaser  acts  in  entire  good  faith, 
uses  no  falsehood,  and  is  actuated  solely  by  a  purpose 
to  benefit  himself. 

How  far  in  such  a  case  an  individual,  being  de- 
frauded by  such  contrivance,  could  secure  relief 
against  tlie  fraud,  is  a  question  into  which  it  is  not 
necessary  now  to  enter.  The  material  consideration 
is  that  the  case  stated  involves  a  fraud  within  the  ad- 
judicated definition  of  the  term.  In  the  actual  case 
presented  upon  this  record,  it  is  not  an  individual, 
but  the  United  States,  which  has  been  induced  to 
part  with  jJi'operty  by  means  of  a  fraudulent  con- 
trivance precisely  identical  with   that  employed   in 
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the  ease  supjjosed.  And  the  right  of  the  United 
States  to  demand  relief  against  fraud  is  much 
bi'(>a<h'r  than  of  any  individual,  and  extends  to  eases 
in  which  an  individual  defrauded  would  ch'ai'ly  he 
without  redress. 

Fn  8U2:)port  of  such  extended  right  of  the  United 
States,  and  for  instances  of  its  application,  it  is  suf- 
ficient to  refer  to  the  cases  already  cited,  particularly 
to  the  case  of  Curley  vs.  United  States,  supra,  and 
the  authorities  therein  collated.  Thus,  in  the  case  of 
The  William  King,  2  Wheaton,  148,  it  was  pronounc- 
ed a  fraud  upon  the  United  States  for  a  vessel,  in- 
tending to  sail  for  a  foreign  port  in  violation  of  the 
existing  embargo  upon  foreign  commerce,  to  take 
clearance  for  a  domestic  port,  although  in  that  case 
no  actual  deceit  was  practiced  upon  the  customs  of- 
ficers and  the  only  fraud  consisted  in  a  secret  pur- 
pose to  evade  the  embargo. 

The  case  of  the  Trinidad  Coal  and  Coking  Com- 
pany, supra,  holds  that  it  is  a  fraud  upon  the  United 
States  merely  to  suppress  the  truth  for  the  purpose 
of  inducing  the  land  office  to  admit  entries  which 
those  officers  would  not  admit  if  they  w^ere  informed 
of  the  full  extent  of  the  scheme  to  Avhich  the  entries 
are  incidental.  In  this  case,  as  has  been  pointed  out, 
the  land  officers  at  first  refused  to  accept  the  entries 
because  there  was  reason  to  sus])ect  that  the  en- 
trymen  wei-e  acting  by  procureuieut  in  the  interest 
of  an  enterprise  which  contemplated  the  ac(|uisiti()n 
of  tmiber  lands  by  a  single  pui-cliasei'  in  uulawrnl 
quantities;  aud   it  was    only  because    investigation 
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looking  to  tlie  discovery  of  that  fact  was  stifled  by 
the  contrivance  of  the  defendants,  and  because  the 
land  officers  were  unable  to  confirm  their  suspicions, 
that  the  entries  were  ultimately  passed. 

If  entries  procured  in  this  way  to  be  made,  and 
titles  procured  by  such  means  to  be  issued,  are  to  be 
l^ronounced  valid  in  the  hands  of  the  procuring  par- 
ties, it  must  be  because  the  Court  believes  that  Con- 
gress, in  framing  the  Act  of  1878,  contemplated  such 
a  proceeding  as  permissible  under  that  Act,  and  in- 
tended that  titles  should  be  acquired  in  quantities  be- 
yond the  statutory  restriction  by  procuring  the 
agencies  of  the  statute  to  operate  to  that  end.  In  view 
however,  of  the  express  provisions  of  the  Act,  and  of 
its  manifest  caution  to  guard  against  such  engross- 
ment of  the  public  land,  it  is  impossible  to  believe 
that  the  Congress  which  enacted  the  law  would  have 
sanctioned  a  provision  authorizing  such  things  to  be 
done,  or  that  the  framers  of  the  Act  would  have  ap- 
proved such  a  scheme  as  is  unfolded  in  this  case,  had 
that  scheme  been  submitted  to  them  as  alegitimate 
result  of  their  legislation. 

It  is,  respectfully,  but  with  much  confidence,  sub- 
mitted that  the  Court  will  be  unable  to  adopt  any 
such  belief,  and  that  the  procurement  of  entries  to  be 
made  in  the  interest  of  the  procuring  party  vitiates 
the  titles  thereby  obtained  by  such  party. 

THE  BUDD  CASE. 

The  full  dominion  of  the  piirchaser  over  his  prop- 
erty, and  the  entrjTiian  's  right  to  sell  to  whom  he  will 
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the  land  entered  h)'  him  under  the  Aet  of  1878,  does 
not  conflict  with  the  [)r()positions  hereinbefore  sul)- 
niitted. 

One  Avho  has  entered  a  tract  of  timber  land  undiH' 
the  Act  of  1878  is  at  liberty  to  sell  his  title  as  freely 
as  he  may  sell  any  other  property  by  him  lawfully 
acquired; 

United  States  vs.  Budd,  144  U.  S.,  154. 

Indeed,  he  has  that  right  prior  to  the  actual  pur- 
chase and  directly  after  making  his  initial  applica- 
tion to  enter : 

Williamson  vs.  United  States,  207  U.  S. 

What  an  entrjTiian  may  do,  however,  and  what  an- 
other 2:)erson  may  do  with  resj)ect  to  the  entryman 
and  his  entry,  are  distinct  things.  Although  an  en- 
tryman is  entitled  to  make  his  entry  and  sell  the 
land,  and  is  entitled  to  make  the  entry  for  the  pur- 
pose of  selling  the  land,  it  does  not  follow  that  an  in- 
tending purchaser  in  order  to  enable  himself  to  ob- 
tain a  certain  ti'act,  may  procure  an  entryman  to 
enter  the  land  with  a  view  to  selling  it  to  the  procur- 
ing party.  Assuming  that  in  such  a  transaction  the 
entr\inan's  part  is  legitimate,  the  conduct  of  the  ulti- 
mate purchaser  is  plainly  obnoxious  to  the  principle 
hereinbefore  stated,  that  it  is  a  fraud  upon  the  law 
to  do  by  indirection  that  which  the  law  forbids  to  be 
done  directly. 

If  that  principle  is  applicable  to  such  a  case,  it  is 
not  at  all  material  that  no  agreement  is  made  before 
entry  whereby  the  entryman  engages  to  sell,  and  tlic 
other  party  engages  to  buy,  the  land  after  entry.  The 
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intent  lieing^to  obey  the  law,  and  the  proeurement 
being  an  unlawful  abuse  of  the  statute  to  an  unlaw- 
ful end,  it  matters  not  that  details  of  the  procedure 
followed  to  that  end  are  not  in  themselves  unprope/. 

The  Act  of  1878  does,  indeed,  prohibit  agreements 
to  sell  the  land  made  in  advance  of  the  application. 
But  that  does  not  hnply  that  every  entry  shall  be 
valid  if  only  that  prohibition  is  respected,  and  with- 
out regard  to  the  motives,  intent  or  conduct  of  the 
parties,  or  other  matters  collateral  to  the  entry.  Al- 
though an  entry  may  have  ])een  made  without  an  ex- 
isting unlawful  agreement,  and  the  title  may  have 
been  lawfully  sold  hy  the  entr_\anan,  it  is  clear  that 
the  United  States  may  avoid  the  title  in  the  pur- 
chaser if  it  appears  that  he  has  procured,  through  an 
innocent  entr}anan,  the  title  to  issue  for  his  own  ben- 
efit, and  is  himself  not  equalh^  innocent  as  the  entry- 
man.  In  such  a  case,  the  transaction  is  fraudulent  as 
to  the  beneficiary  without  regard  to  the  trinsic  pro- 
priety of  the  means  by  which  it  is  effected. 

This  distinction,  between  the  motives  and  conduct 
of  the  entr}T.nan,  on  the  one  hand,  and,  on  the  other, 
the  motives  and  conduct  of  a  third  party,  who  injects 
himself  into  the  transaction  between  the  entryman 
and  the  Government  for  the  sake  of  profiting  by  the 
entry,  is  sufficiently  clear  and  is,  moreover,  one 
which  necessarily  inhei'es  in  the  nature  of  any  such 
tripartite  proceeding.  One  person,  it  is  obvious,  may 
enter  a  tract  of  public  land  and  sell  it  under  circum- 
stances and  by  reason  of  influences  which  are,  as  to 
him,  legitimate;  yet  it  may  be  that  the  circumstances 
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have  been  created,  and  the  influenees  exerted,  by  an- 
other 23erson,  whose  motives  are  unhnvful,  and  whose 
conduct  in  respect  of  the  entry  is  fraudulent. 

In  virtue  of  the  same  distinction  it  is  possible,  on 
the  one  hand,  to  concede  to  the  entryman  the  right  to 
make  entry  for  his  own  i)rofit,  and  to  sell  the  land  to 
his  best  advantage,  and,  on  the  other  hand,  to  recog- 
nize the  principle,  that  third  parties  may  not  procure 
entries  to  be  made  for  their  own  benefit  in  fraud  of 
the  law.  That  this  principle  exists,  sufficiently  aj)- 
pears  from  the  authorities  which  have  been  cited. 
That  there  is  no  difficulty  in  reconciling  this  princi- 
ple with  the  entr}Tnan's  full  dominion  over  the  land 
acquired  by  entry,  will  appear  upon  consideration  of 
the  decided  case  which  asserts  most  sweepingly  the 
liberty  to  sell  such  land. 

United  States  vs.  Budd,  144  U.  S.,  154,  was  a  l)ill  in 
equity  whereb}^  the  United  States  sought  to  vacate  a 
patent,  issued  upon  a  timber  land  entry  made  by 
Budd,  upon  the  charge  that  the  entry  had  ])een  made 
in  pursuance  of  an  agreement  between  Budd  and  one 
Montgomery,  to  the  effect  that  Budd  should  sell  and 
Montgomery  should  buy  the  land.  Both  Budd  and 
Montgomery  answered  the  bill,  denying  under  oath 
the  existence  of  the  alleged  agreement,  and  there  was 
no  direct  proof  going  to  show  the  making  of  any  such 
agreement.  The  evidence  to  that  end  relied  ui)on  by 
the  Government  consisted  of  the  fact  that  Montgom- 
ery had,  within  the  space  of  a  year,  l)()ught  twenty- 
one  tracts  of  land  I'ccently  entered  under  the  Act  of 
1878,  of  which  tract  that  entered  bv  Budd  was  one. 
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together  ^Yifll  some  minor  circumstances  such  as  the 
appearance  of  identical  witnesses  at  the  final  proof 
offered  upon  a  number  of  the  twenty-one  entries  men- 
tioned. There  is  no  evidence  that  Budd  ever  met 
Montgomery  or  ever  knew^  of  his  existence  until  after 
final  proof;  or  that  Budd  ever  met  an  agent  of  Mont- 
gomeiy.  In  holding  this  evidence  insufficient  to 
warrant  cancellation  of  the  patent  issued  to  Budd, 
Mr.  Justice  Brew^er,  delivering  the  opinion  of  the 
Court,  said: 

"But  surely  this  amounts  to  a  little  or  noth- 
ing. It  simply  shows  that  Montgomery  want- 
ed to  purchase  a  large  body  of  timber  lands, 
and  did  purchase  them.  This  w^as  perfectly 
legitimate,  and  unplies  or  suggests  no  wrong. 
The  act  does  not  in  any  respect  limit  the  do- 
minion wdiich  the  purchaser  has  over  the  land 
after  its  purchase  from  the  Government,  or 
restrict  in  the  slightest  his  power  of  alien- 
ation. All  that  it  denounces  is  a  prior  agree- 
ment, the  acting  for  another  in  the  purchase. 
If,  when  the  title  passes  from  the  Govern- 
ment, no  one  save  the  purchaser  has  any  claim 
upon  it,  or  any  contract  or  agreement  for  it, 
the  act  is  satisfied. 

"Montgomery  might  rightfully  go  or  send 
into  the  vicinity,  and  make  known  generally, 
or  to  individuals,  a  willingness  to  buy  timber 
land  at  a  price  in  excess  of  what  it  would  cost 
to  obtain  it  from  the  Government;  and  any 
person  knowing  of  that  offer  might  rightfully 
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go  to  the  land  offif^e  and  make  ai^plication  and 
purchase  a  timber  tract  from  the  Government; 
and  the  facts  above  stated  point  as  naturally 
to  such  a  state  of  affairs  as  to  a  violation  of  the 
law  by  a  definite  agreement  prior  to  any  i)ur- 
chase  from  the  Government." 
The  effect  of  this  ruling  is  to  estal)lish  fonr  things 
as  permissible  nnder  the  Act  of  1878 : 

(1)  An  intending  pnrchaser  may  make  known  his 
willingness  to  buy  timber  land,  at  an  advance  over 
the  Government  price;  (2)  another  person,  knowing 
the  intending  pnrchaser 's  frame  of  mind,  may  make 
an  entry  with  the  expectation  of  selling  the  land  to 
such  intending  pnrchaser;  (3)  the  entryman  may 
after  entry,  sell  to  the  other;  and,  (4)  the  transac- 
tion is  not  within  the  statntory  prohibition  of  agree- 
ments if  there  has  been  nothing  further  in  the  way  of 
communication  between  the  j^arties  than  is  here 
stated. 

Tn  the  case  contem})lated  by  the  Court,  it  will  b(^ 
observed,  there  was  involved  no  question  as  to  the 
right  of  a  third  ^jarty  to  procure  entries  to  be  made  in 
his  interest,  or  as  to  the  legality  of  such  procurement. 
Although,  from  the  fact  that  Montgomery  had  bought 
in  a  number  of  timber  tracts,  it  was  inferred  that  ho 
had  desired  to  o])tain  a  body  of  timber  land,  it  did  not 
appear  that  he  had  caused  Budd's  entry  or  the  other 
entries  to  be  made,  or  had  held  out  any  inducement  or 
made  other  efforts  to  encourage  the  making  of  en- 
tries, or  lu\d  had  any  connnunication  with  any  of  the 
entrymen,  before  tlic  entries  were  made,  the  only  evi- 
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denee  on  tke  point  being  the  fact  tiiat  MontgomeiT 
had  bought  the  hinds  after  the  titles  were  perfected. 
The  fact  of  procurement,  therefore,  was  not  an  ele- 
ment of  the  situation  presented  to  the  Court,  and  the 
bearing  of  such  fact  upon  the  possible  case  was  not 
considered. 

Nor,  in  the  course  of  conduct  stated  as  jjermissible 
under  the  Act  of  1878,  does  the  Court  mention  the 
procurement  of  entries  of  the  procuring  part}^  The 
onh^  thing,  even  remotely  related  to  such  intentional 
procurement,  which  is  suggested  as  legitunate, 
though  the  actual  case  embodied  nothing  of  the  kind, 
is  the  announcement  by  an  intending  purchaser  ol 
his  willingness  to  buy  timber  land.  It  is  not  even 
said  that  such  intending  purchaser  may  express  his 
wish  to  obtain  any  particular  land,  and  it  is  noted  as 
a  material  circumstance  in  the  Budd  case  that  there 
appeared  to  be  no  certain  tract  which  was  the  object 
of  specific  desire.  The  most  that  is  recognized  as  per- 
missible in  the  way  of  inducement  to  make  entries  is 
the  communication  to  the  public  that  some  person  or 
some  persons  desire  to  buy  timber  lands  at  prices 
which  make  it  profitable  for  individuals  to  make  en- 
tries in  response  to  the  demand  thus  made  manifest. 

The  situation,  evidently,  which  is  contemplated  by 
the  Court  in  the  Budd  case,  and  stated  as  that  contem- 
plated by  the  Act  of  1878,  is  that  condition  in  which, 
in  the  free  and  natural  course  of  business,  a  demand 
for  timber  land  has  arisen,  and  individual  dealers, 
seeking  to  supi^ly  that  demand,  advertise  in  the  tim- 
ber region  the  existence  of  a  market,  and  so  set  the 
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statute  ill  operation  to  supply  the  normal  demands  of 
trade.  In  such  a  ease,  the  market  is  created  )jy  the 
operation  of  those  natural  laws  which  control  the  de- 
mand for  all  commodities;  the  intending  purchaser 
who  advertises  his  desire  to  huy  tmiber  land  is  but 
one  of  the  ordinary  agencies  of  trade  by  which  the 
wants  of  the  public  are  satisfied;  the  entries  and  the 
sales  of  the  lands  are  in  response  to  the  spontaneous 
impulses  of  commercial  need;  and  the  statute  works 
its  intended  result,  the  supply  of  timber  to  meet  the 
natural  demands  of  commerce. 

There  was  no  evidence  in  the  Budd  case  that  show- 
ed any  connection  between  Budd  and  Montgomery 
or  his  agents  before  the  entry  was  initiated  or  until 
some  time  after  final  proof  had  been  made  on  said 
entry;  or  that  any  relations  existed  between  them 
until  several  months  after  Budd  Avas  entitled  under 
the  law  to  sell  his  claim. 

All  this  presupposes  an  existing  demand  wdiicli 
prompts  the  making  of  timber  land  entries  upon  in- 
dividual initiative,  and  implies  also  an  open  market 
ill  which  the  individual  has  a  choice  of  vendees  and 
the  benefit  of  competitive  bidding.  The  statute  con- 
temjjlates  that  the  entries  shall  be  made  in  obedience 
to  the  call  of  commerce,  and  not  upon  the  solicitation 
of  some  person  who  intends  to  engross  to  himself  all 
the  land  wJiirh  shall  Ix'  entered;  and  it  is  su])posed 
that  the  entryuian  shall  sell  at  prices  fixed  by  the 
laws  of  trade  and  not  merely  transfer  the  lands  for  a 
certain  advance  upon  the  cost  fixed  l)y  the  party  wlHi 
creates  such  market  as  thei'e  is. 
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The  situation  found  in  Idaho  by  the  Barber  Com- 
})any,  and  the  situation  which  the  eomj)any  (treated, 
differed  essentially  from  that  assumed  in  the  Bndd 
ease  as  natural  and  legitimate.  There  was,  when  the 
Barber  interest  entered  the  field,  no  market  for  the 
Basin  timber,  and  no  demand  for  the  lands  except 
the  compam^'s  own  desire  to  obtain  them  in  a  very 
large  body.  The  corporation  did  not  advertise  its 
Avillingness  to  buy  timber  lands,  nor  did  it  create  a 
market  for  them,  so  that  individuals,  acting  upoii 
their  own  motion  and  with  a  view  to  the  free  disposal 
of  their  acquisitions,  should  make  entries  for  the  sake 
of  profiting  thereby  in  accordance  with  prevailing 
prices.  On  the  contrary,  the  company  chose  to  resort 
to  personal  solicitation,  if  not  to  modes  of  procure- 
ment more  flagrantly  unlawful ;  and  the  entrymen 
acted  in  few  cases,  if  any  at  all,  upon  individual  initia- 
tive, but  almost  universally  in  response  to  the  active 
procurement  exercised  in  the  interest  of  the  Barber 
Company. 

That  the  entries  were  not  induced  to  be  made  by  an 
offer  of  an  attractive  price,  but  were  produced  by  tho 
solicitation  of  individuals  with  such  arguments  and 
under  such  circumstances  as  insured  the  ulterior 
transfer  of  the  lands  to  the  Barber  Lumber  Company, 
appears  from  a  myriad  facts  in  proof,  too  numerous 
to  be  more  specifically  indicated,  but  so  cogent  in 
their  cumulative  effect  and  by  their  concordant  sig- 
nificance as  to  render  argument  to  that  point  unne- 
cessary. The  recital  hereinbefore  made  of  the  more 
salient  features  of  the  evidence,  of  itself,  creates  an 
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unresistibU'  iiifhiciico  tliat  the  great  mass  of  the  en- 
tries, if  not  actually  all  of  them,  were  made,  not  in  re- 
sponse to  any  public  bid  addressed  to  the  community, 
but  under  an  impidse  engendered  by  the  Barber  Com- 
pany's l)ui*eau  of  })rocurement  and  applied  with  sucji 
intelligent  discrimination  as  sliould  insure  the  final 
devolution  of  the  titles  to  that  corporation. 

The  course  of  conduct  ])ursued  by  the  defendants 
in  the  transactions  now  under  examination  bears  a 
very  different  complexion  from  that  indicated  in  the 
Budd  case  as  permissible.  The  Barber  Company,  so 
far  from  advertising  its  willingness  to  buy  timber 
land,  took  pains  to  conceal,  under  the  names  of  trus- 
tees, the  fact  that  it  had  bought  and  was  buying.  This 
was  done,  as  the  defendants  state,  to  keep  secret  the 
activity  of  the  company  in  the  market  and  so  to  pre- 
vent competition  on  the  part  of  other  possible  pur- 
chasers. Instead  of  finding  an  existing  market,  or  of 
creating  a  market  in  ol)edience  to  normal  demands, 
the  defendants  sought  to  jn-event  the  making  of  a 
market  and  to  disguise  such  demand  as  there  was  for 
timber  land.  And  it  appears  in  the  testimony  of  the 
majority  of  the  witnesses  examined  on  this  ]^oint, 
that  they  did  not,  when  their  entries  were  made, 
know  of  any  market  for  snch  lands  or  of  any  one 
seeking  to  i)urchase  them. 

There  being  no  public  notice  given,  and  no  know- 
ledge on  the  part  of  the  public,  that  either  the  Barber 
Company  or  any  other  purchaser  was  willing  to  bus- 
timber,  there  could,  of  course,  ])e  no  niai'ket  for  that 
commodity,  and  there  was  no  natural  and  legitimate 


406 

motive  to  induce  the  public  to  make  entries  under  the 
Act  of  1878.  The  statute  Avas,  plainly,  not  called  into 
operation  to  meet  any  existing  and  manifest  demand 
of  commerce.  Whatever  aetivit}^  was  manifested  in 
the  making  of  entries,  must,  therefore,  have  been  al- 
together factitious  and  the  result  of  artificial  and  ]U'o- 
posed  procurement. 

The  Steunenberg  contract  was  essentially  one  for 
the  procurement  of  entries  by  artificial  stimulation  in 
a  region  where  no  natural  causes  existed  to  induce 
the  making  of  entries. 

It  appears,  then,  that  the  Barber  Comj^any  did  not, 
after  the  manner  stated  in  the  Bucld  case  as  legiti- 
mate, go  into  the  timber  region  and  offer  to  the  com- 
munity a  price  for  timber  land  which  would  set  in 
motion  the  Act  of  1878  to  supply  a  normal  demand  of 
commerce.  And  this  the  company  omitted  to  do  for 
the  avowed  reason  that  such  a  course  would  have 
created  a  market  in  which  the  company  would  have 
been  obliged  to  compete  with  other  bidders.  Had  that 
condition  arisen,  the  price  and  the  supply  of  timber 
land  would  have  been  regulated  by  the  natural  laws 
of  trade,  and  the  Barber  Company  would  have  wholly 
failed  to  profit  by  the  elaborate  machinery  which  it 
had  instituted  for  the  sake  of  causing  entries  to  be 
made  which  should  inure  to  its  interest. 

An  excellent  illustration  of  the  motives  of  the  com- 
pany and  its  attitude  towards  an  open  market  and 
freedom  of  trade  is  afforded  by  certain  correspond- 
ence introduced  in  the  course  of  the  defense.  In  this 
correspondence,  which  is  offered  for  the  purpose   of 
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showing  that  the  Crooked  Kiver  eiitiyineii  were  not 
l)onnd  by  contracts  to  sell  to  the  Barber  interest, 
Steunenberg  reports  that  some  of  those  entryinen  are 
negotiating  with  a  view  to  selling  to  a  higher  bidder 
than  the  Barljer  Company;  he  evidently  considers 
this  assertion  of  independence  a  breach  of  faith  on 
the  part  of  people  who  had  used  the  machinery  of  the 
Barber  Company,  and  stigmatizes  as  "local  grafters" 
those  who  are  seeking  to  seduce  the  subjects  of  his 
procurement  (pp.  4518,  4525). 

These  facts,  the  absence  of  a  market,  the  purposed 
prevention  of  a  market,  the  suppression  of  competi- 
tion, the  avoidance  of  advertisement,  the  cautious  se- 
lection of  persons  intended  to  be  entrymen,  the  use 
of  private  suggestion  to  cause  the  making  of  entries, 
the  exercise  of  combined  influence  and  concerted  ac- 
tion through  the  bureau  of  ])rocurement,  the  careful 
contrivance  by  which  every  entryman  w^as  guided  to 
the  company's  imrchasing  agent,  the  designed  re- 
striction of  the  market,  so  that  the  company  was  the 
only  possible  vendee  of  the  lands,  together  with  other 
details  illustrating  the  accuracy  and  eifectiveness 
with  which  the  cunningly  designed  machinery  of  the 
company  o])erated  to  draw  titles  from  the  United 
States,  through  luuidreds  of  indivi(hial  conduits,  and 
collect  them  with  unerring  precision  in  the  comiiany's 
reservoir,  all  abundantly  distinguish  the  transactions 
shown  by  this  evidence  from  the  legitimate  function 
of  the  timber  land  statute. 

If  an  intending  entryman  at  Boise  thought  to  make 
an  entry,  it  was  because  some  solicitor  of  the  Bar])er 
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Compauy  suggested  it  to  hiin.  If  he  sought  to  find  a 
suitable  tract,  the  eompan}?'  controlled  the  timber 
region,  and  the  individual  could  obtain  access  to  the 
land  only  through  Wells  and  Downs,  the  latter  of 
whom  indicated  the  quarter  section  to  be  taken. 
When  the  individual  undertook  to  file  application 
papers,  he  was  referred,  generally,  to  Wells  or  Kin- 
kaid  for  assistance.  If  he  needed  witnesses  at  final 
proof,  they  were  provided  by  the  company's  agents. 
If  he  needed  money  to  pay  for  the  land,  it  was  ad- 
vanced by  the  company's  resident  fiscal  agent,  and 
the  amount  advanced  was  deducted  from  the  pur- 
chase money  when  the  company  bought  the  land. 
When  the  entryman  had  made  his  proof,  he  was  di- 
rected, with  more  or  less  urgency  as  the  case  re- 
quired, to  Pritchard  for  the  execution  of  his  deed, 
and  from  Pritchard  or  Kinkaid  he  received  whatever 
price  the  company  saw  fit  to  allow  for  his  services  in 
its  interest. 

The  entire  innocence  of  all  the  entrjanen  is  assum- 
ed in  the  foregoing  argument,  because  that  argument 
is  intended  to  proceed  upon  the  case  as  the  defend- 
ants themselves  state  it  in  their  defense,  and  to  point 
out  that  the  defense  itself  admits  a  sysem  of  procure- 
ment which  is  at  variance  with  the  intent  of  the  stat- 
ute, and  essentially  violative  of  the  statutory  provis- 
ions. To  stipulate,  as  Barber  and  Moon,  in  effect, 
stipulated  with  Steunenberg,  that,  within  six  months, 
more  than  one  hundred  and  fifty  individuals  in  a 
community  of  six  thousand  souls  shall  make  and  per- 
fect entries  under  the  Act  of  1878,  and  that  every  one 
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of  the  one  liimdred  and  tifty  shall  be  caused  to  am- 
vev  the  title  obtained  hy  hmi  to  the  contract inu,"  [)ai'- 
ties,  they  being  strangers  to  the  entries  and  to  the 
entrynien,  and  at  a  fixed  price,  inii)lies  as  necessary 
an  amount  of  suasion  and  a  kind  of  arrangement 
which  are  palpa])ly  inconsistent  with  the  intended  ef- 
fect of  the  statnte,  if  it  does  not,  indeed,  necessarily 
invohe  the  making  of  agreements  expressly  de- 
nounced by  the  statnte. 

It  is,  perhaps,  conceivable  that  all  that  was  con- 
tracted for  might  be  accomplished  withont  violating 
the  prohibition  of  agreements  for  the  sale  of  the  land. 
But,  even  in  that  case,  the  very  pnrpose  of  that  very 
prohibition  wonld  be  frnstrated.  An  agreement,  in 
advance  of  entry,  to  sell  the  lands  intended  to  be  en- 
tered, is,  as  is  observed  in  Hartman  vs.  Lumber  Com- 
pany, 199  IT.  S.,  335,  not  intrinsically  wrong;  and  a 
statntoi-y  prohibition  of  such  agreements  proceed, 
not  upon  any  grounds  of  natural  morality,  but  solely 
in  the  enforcement  of  some  statutor)^  policy.  In  this 
case  the  Act  of  1878  forbids  agreements  to  sell  the 
land  because  such  agreements  lend  themselves  to 
just  such  engrossment  of  timber  land  as  is  shown  in 
this  evidence,  and  make  i)ossible  the  very  monopoly 
of  sales  which  the  Steunenberg  contract  was  intend- 
ed to  assure.  Granting  that  it  is  possible,  through  a 
nniltitudinous  series  of  fortunate  accidents,  to  effect 
the  same  result  by  way  of  procurement,  unaided  by 
the  agreements  specifically  ju'ohibited,  the  result  is 
the  same  result  which  the  prohibition  of  agreements 
was  intended  to  prevent,  the  making  of  entries  which 
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were  to  the  interest  of  the  procuring  party. 

That  an  entry  may  be  made  Avithout  a  prior  agree- 
ment for  the  sale  of  the  land,  and  yet  be  invalid  under 
the  Act  of  1878,  because  it  is  made  on  speculation  for 
the  use  and  benefit  of  another,  is  held,  in  a  case  in- 
volving procurement  similar  to  that  shown  here,  by 
the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit. 
United  States  vs.  Detroit  Lumber  Co.,  131 
Fed.  Eep.,  668,  679. 
That  entries  procured  to  be  made  in  the  actual  in- 
terest of  the  procuring  party  may  be  avoidable  as 
against  that  party,  although  the  entrymsm  may  not 
have  been  consciously  guilty  of  any  impropriety,  is 
established  udou  the  authorit,y  of  the  highest  Federal 
Court. 

In  the  case  of  the  United  States  vs.  Detroit  Timber 
and  Lumber  Company,  200  U.  S.  321,  there  appeared 
to  have  been  practiced  a  scheme  of  procurement 
much  like  that  shown  here,  though  on  a  much  less 
extensive  scale,  whereby  certain  entries  had  been 
made  to  the  ulterior  advantage  of  the  procuring 
party.  Although  all  the  entr\Tiien  testified  that  they 
had  entered  the  lands  without  any  agreement  to  sell 
the^ame,  the  Supreme  Court  held  the  entries  fraud- 
ulent, Mr.  .Justice  Brewer  remarking: 

"It  is  quite  likely  that  the  entrymen  were 
not  conscious  of  wronging  the  Oovernment, 
and  thought  that  if  it  received  the  full  price  de- 
manded that  was  enough.  *  *  *  So,  with- 
ovit  casting  any  imputation  of  intentional  per- 
jury on  those  parties,  we  agree  with  the  Court. 
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of  Api)C'als  that  the  testimony  points  strongly 

to  the  fact  that  the  entries  were  uuhIc  in  )mr- 

suance  of  an  understanding  or  agreement  with 

the  Mart  in- Alexander  Company,    that,  as    it 

was  advancing  all  the  money,  the  entrjrmen 

should  comcy  to  it  the  standing  timl)er  at   a 

fixed  price"  (p.  329). 

In  United  States  vs.  Keitel,  211  U.  S.,   supra,  the 

distinction  hetw^een  an  entry  made  by  a  person  in  his 

own  actual  interest  and  one  made  by  a  person  in  the 

interest  of,  and  as  agent  for,  another,  is  pointed  out 

and  insisted  upon ;  and  United  States  vs.  Bndd,  supra 

is  cited  as  not  inconsistent  with  that  distinction. 

If  the  entire  innocence  of  all  the  entrymen  could 
be  established,  the  fact  would  still  remain  that  the 
Barber  Company  has  acquired  more  than  50,000  acres 
through  the  Act  of  1878,  by  means  of  the  procure- 
ment stipulated  for  in  the  Steunenberg  contract. 

THE  IMPEACHMENT  OF  WITNESSES. 

Certain  objections  interposed  by  the  defendants  in 
the  examination  of  witnesses,  seem  intended  to  sug- 
gest that  the  Government,  having  called  the  entry- 
men,  is  boTmd  by  what  they  say.  This  suggestion,  if 
intended  to  be  urged,  i)roceeds  iqjon  a  radical  mis- 
conception of  the  rule  of  evidence  respecting  the  im- 
peachment of  a  witness  by  the  party  (-ailing  him. 

The  I'ule  of  evidence,  in  any  case,  goes  no  further 
than  to  inhibit  an  impeachment  of  tlic  general  repu 
tation  of  a  witness  called  by  the  ])arty.    If  it  ever  w^as 
the  law  that  a  party  was  precluded  to  contradict  his 
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own  witness,  the  rule  in  that  form  has  been  obsolete 
for  a  century ;  and  for  that  period  at  least  it  has  been 
comjjetent  to  show  the  falsity  of  the  party's  own  wit- 
ness, even  though  such  showing  should  incidentally 
reflect  upon  the  veracity  of  the  witness. 

"It  is  exceedingly  clear  that  the  party  call- 
ing a  witness  is  not  precluded  from  proving 
the  truth  of  any  particular  fact,  by  any  other 
competent  testimony,  in  direct  contradiction 
to  what  such  witness  may  have  testified;  and 
this,  not  only  where  it  appears  that  the  wit- 
ness was  innocently  mistaken,  but  even  where 
the  evidence  may  collaterally  have  the  effect 
of  showing  that  he  was  generally  unworthy  of 
belief." 

1  Greenleaf  on  Evidence,  Sec.  443. 

"The  primitive  notion,  that  a  party  is  mor- 
ally bound  by  the  statements  of  his  witnesses, 
no  longer  finds  defenders,  although  its  disap- 
pearance is  by  no  means  very  far  in  the  past. 
In  the  early  1800 's  the  judges  were  still  en- 
gaged in  repudiating  this  false  notion  of  the 
basis  of  the  rule  against  impeaching  one's  own 
witness. ' ' 

Wigmore  on  Evidence,  Vol.  2,  Sec.  897. 
Compare : 

Wigmore  on  Evidence,  Vol.  2,  Sec.  898. 

Alexander  vs.  Gibson,  2  Campbell,  555. 

Bradley  vs.  Ricardo,  8  Bingham,  58. 

Brown  vs.  Bellows,  4  Pickering,  187. 

Whitaker  vs.  Salisbury,  15  Peck.,  545. 
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Certainly  the  supposed  rule  of  evidence  is  subject 
to  the  qualification  that  the  witness,  whether  or  not 
he  is  impeachable  by  the  other  side,  may  be  discredit- 
ed ])y  the  Court.  And  this  is  so  especially  where  the 
witness  himself  suiJi^lies  the  material  for  his  own 
impeachment. 

In  McLean  vs.  Clark,  31  Fed.  Rep.,  501,  decided  in 
1887,  District  Judge  Brown,  since  a  justice  of  the 
Supreme  Court  of  the  United  States,  said : 

"It  is  insisted,  however,  that,  as  McLean 
(the  jjlaintiff)  was  called  as  a  witness  by  the 
defendants,  they  are  bound  by  his  statements 
that  the  transaction  was  bona  fide,  and  that 
Shaw  has  no  interest  in  this  suit.  We  do  not  so 
understand  the  law.  While  it  is  undou])tedly 
true,  as  a  general  rule,  that  a  party  offering  a 
witness  in  support  of  his  case  represents  him 
as  worthy  of  belief,  and  will  not  be  permitted 
to  impeach  his  general  reputation  for  truth, 
or  to  impugn  his  credi])ility  by  general  evi- 
dence, he  has  never  been  considered  as  bound 
by  his  general  statements  as  to  motives  or  in- 
tention, or  his  bona  fides  in  a  particular  trans- 
action, but  may  draw  any  inference  from  his 
testimony  which  the  facts  stated  hy  the  wit- 
ness seem  to  justify.  Particularly  is  this  true 
where  the  party  is  compelled  to  ])rove  his  case 
from  tlu'  moutli  of  the  opi)osite  party.  In  a 
similar  case,  Chandler  vs.  Town  of  Attica,  22 
Fed.  Rep.,  625,  Judge  Walla<-c  licld,  in  passing 
upon  a  similar  issue,  that  the  Court  was  'at 
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liberty   to   disregard   the   testimony    of   the 
l)arties,  so  far  as  it  is  incredible,  and  to  inter- 
pret the  transaction  in  a  way  consistent  with 
the  ordinary  conduct  and  motives  of  business 
men. '    If  the  story  of  the  witness  be  consistent 
in  itself,  the  party  calling  hun  is,  to  a  certain 
extent,  bound  by  his  testimony,  but  if  his  re- 
cital of  facts  is  inconsistent  with  his  theory, 
the  Court  is  at  liberay  to  draw  its  own  infer- 
ence from  them." 
Other  cases  asserting  the  right  to  cross-examine 
an  unfriendly  witness  and  to  urge  the  incredibility  of 
his  testimony  are: 

United  States  vs.  Budd,  144  U.  S.,  154  supra. 
Becker  vs.  Koch,  104  N.  Y.,  394. 
Cross  vs.  Cross,  108  N.  Y.,  628. 
Arms  vs.  Arms,  113  N.  Y.,  646. 
Webber  vs.  Jackson,  79  Michigan,  175. 
Emerson  vs.  Wark,  185  Mass.,  429. 
Garny  vs.  Katz,  89  Wisconsin. 
1  Starkie  on  Evidence,  284. 
If  one  of  these  entrymen,  being  called  as  a  witness 
for  the  Government,  had  sworn  that  he  was  a  thou- 
sand years  old,  it  may  be  conceded,  pro  argumento, 
that  the  Government  would  not  be  allowed  to  prove 
his  real  age.    But  no  Court  would  feel  itself  bound  to 
accept  such  a  statement,  or  to  render  a   decree   ac- 
cordingly, upon  the  assumed  theory  that  the    com- 
plainant had  vouched  for  the  veracity  of  the  witness. 
Granting  all  imaginable  estoppels  against  the  Gov- 
ernment in  this  cause,  the  Court,  at  least,  is  free  to 
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believe  ur  disbelieve  what  the  Government  witnesses 
say. 

In  view  of  what  has  been  said,  showing  the  con- 
ceded hostility  of  the  Government  witnesses  to  the 
Government,  their  l)ias  in  favor  of  the  defendants, 
wliicli  is  disclosed  throughout  the  cross-examination, 
the  Government  was  frequently  surprised  in  its  di- 
rect examination,  it  is  clear  that  counsel  for  com- 
plainant were  entitled  to  cross-examine  the  witnesses 
called  by  them. 

United  States  vs.  Budd,  144  U.  S.,  154,  supra 
Clark  vs.  Saffery,  Ryan  &  Moody,  126. 

In  proving  what  a  man  did,  it  is  competent  to  show 
what  he  said  when  he  was  doing  what  is  intended  to 
be  proven,  although  what  he  said  may  be  immaterial 
to  the  fact  done,  or  even  though  his  declaration  may 
be  incompetent  to  prove  the  facts  declared. 

It  being  necessary  to  show  that  final  proofs  were 
made,  the  Government  was  obliged  to  show  that  fact 
by  the  exhibition  of  the  proof  papers,  and  this  in- 
volved the  production  of  the  })apers  in  their  entirety. 
It  was  not  competent  in  this  instance,  any  more  than 
in  any  other,  to  suppress  supposedly  immaterial  por- 
tions of  the  paper,  or  to  mutilate  the  documents  for 
the  sake  of  eliminating  evidence  presumed  to  be  ob- 
jectionable. Whether  in  any  given  instance  par- 
ticular statements  are  material  to  the  ])resent  issues, 
or  whether  any  certain  matter  is  competent  to  prove 
some  fact  extinsic  to  the  proof,  are  (|uestions  for 
other  considerations.  The  papers  as  a  whole  ai'e  ne- 
cessary to  establish  the  fact    that  the   proofs   were 
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made,  without  regard  to  the  intrinsic  competency  or 
materiality  of  particular  statements,  and  without  re- 
gard to  the  proof  of  the  papers  in  detail  or  as  a  whole. 

Assuming,  then,  that  some  or  all  of  the  statements 
contained  in  the  final  proof  papers  are,  taken  inde- 
pendently, not  proper  matters  of  evidence,  the  papers 
must  stand  as  competent  to  establish  a  fact  material 
in  the  cause,  and  for  that  purpose  the  joapers  must 
stand  in  their  integrity.  If  it  should  be  proposed  to 
refer  to  these  papers  for  the  spoke  of  thereby  ascer- 
taining some  fact  other  than  the  making  of  proof,  the 
availability  of  any  particular  statement  for  any  par- 
ticular purpose  is  a  question  to  be  determined  upon 
considerations  applicable  to  the  particular  question. 

In  relating  the  transactions  which  are  the  subject 
of  this  litigation,  frequent  mention  has  been  made  of 
statements  made  by  entr^niien  in  their  final  proof 
papers,  and  occasionally  a  fact  is  stated  as  shown  by 
some  entr\Tnan's  sworn  declaration  made  in  the 
course  of  his  final  proof.  If  in  any  or  all  of  such  in- 
stances, the  statements  quoted  are  unmaterial,  or  the 
facts  stated  are  not  properly  proved  by  the  quotations 
made,  the  statements  and  facts  are,  of  course,  not  to 
be  considered  in  tracing  the  history  of  the  trans- 
actions. 

The  narrative  itself,  it  is  believed,  will  in  every  in- 
stance show  its  own  justification  for  the  use  made  of 
the  final  proof.  In  all  cases  where  the  entrjanen 
were  examined,  their  proof  papers  were  shown  to 
them  and  were  identified  by  them  as  their  sworn  de- 
clarations made  by  themselves  in  the  course  of  the 
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entries.  lu  these  and  all  other  eases  the  proof 
l)ai)ers,  being  docnnients  re(iuired  ])y  hiw  to  be  pre- 
pared and  hied,  and  having  become  a  part  of  the  of- 
ficial record,  are  evidence  of  the  fact  that  the  state- 
ments contained  in  the  papers  were  made  in  the 
I'rosecntion  of  the  claim.  The  competency  of  such 
evidence  to  prove  that  the  statements  were  made  is 
as  clear  as  the  competency  of  any  other  records  to 
prove  their  own  contents.  In  any  situation,  there- 
fore, where  it  is  material  to  know  what  one  of  these 
entrymen  said  on  final  proof,  the  papers  are  com- 
petent evidence.  In  any  case  where  it  is  material  to 
ascertain  the  fact  to  which  testunony  was  given  at 
final  proof,  the  entryman's  sworn  statement  as  to 
that  fact  made  contemporaneously  or  nearly  so  with 
the  fact  itself,  is  manifestly  evidence,  of  more  or  less 
persuasiveness  according  to  the  declarent's  veracity, 
and  the  account  heretofore  given  of  the  transactions 
in  suit  shows  in  relocated  instances  how  the  narrative 
is  made  clear,  and  how  incidents  otherwise  obscure 
are  eliminated,  by  reference  to  the  statements  of 
entrymen  in  final  proof.  The  use  of  the  final  proof 
is  requisite  to  an  intelligible  statement  and  a  com- 
])lete  understanding  of  what  the  defendants  did;  and 
the  motion  was  evidently  urged,  not  because  the  aid 
thus  afforded  to  the  narrative  is  immaterial,  but  be- 
••ause  of  its  ])efTdiar  and  especially  detrimental 
materiality. 

The  particular  materiality  which  inspires  this  ob- 
jection lies  in  the  fact  that  many  of  the  entrymeji 
swore  falselv  as  to  Narious  matters    in    their    final 
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proof.  Such  falsehood  relates  not  only  to  the  fact 
that  they  had,  before  making  proof,  sold  or  bargained 
to  sell  their  lands,  but  to  other  matters  as  well,  such 
as  the  manner  in  which  they  had  obtained  money  to 
pay  for  the  land,  how  long  they  had  had  their  money, 
the  extent  and  sources  of  their  current  income,  and 
smiilar  things,  all  bearing  more  or  less  directly  upon 
the  good  faith  of  the  proceeding. 

If  this  falsehood  in  the  final  proofs  is  really  inrnia- 
terial,  then  it  does  not  at  all  concern  the  defendants. 
If  the  fact  that  the  entrymen,  through  whom  the  de- 
fendants claim,  Avere  guilty  of  fraud  in  obtaining 
their  titles,  has  any  possible  tendency  to  prove 
fraudulent  purpose  .or  fraudulent  practice  on  the 
part  of  the  defendants,  then  that  falsehood  is  highly 
material. 

Some  surprise  would  be  caused  by  the  proposition 
that  the  purchaser  of  a  fraudulently  acquired  title 
could  not  be,  in  any  case,  affected  by  the  known  fraud 
of  his  vendor  in  acquiring  the  title.  If  these  entries 
were  made  in  fraud  of  the  law,  and  the  defendants 
bought,  knowing  that  fact,  counsel  will  not  suggest 
that  the  fraud  did  not  vitiate  their  titles.  If  the  fact 
be  that  the  defendants  themselves,  intending  a  fraud 
upon  the  law,  caused  the  entries  to  be  made  in  false- 
liood,  it  is  preposterous  to  say  that  the  fact  of  false- 
hood cannot  be  shown.  Nor  will  it  be  even  argued 
that  falsehood  on  the  part  of  the  entrymen  does  not 
tend  to  prove  fraudulent  purpose  on  the  part  of  those 
who  procured  the  entries  to  be  made,  and,  in  any 
view  of  the  case,  the  fact,  that  the  entrymen  secaired 
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their  titles  by  fraudulent  means,  would  at  least 
create  a  presumption  of  fraud  against  the  defend- 
ants, which  it  would  ])e  incumbent  u})on  the  latter 
to  I'chut.  In  this  instance,  the  defendants  have  felt 
themselves  obliged  to  offer  copious  testimony  to  es- 
tablish their  own  innocence  an  undertaking  which 
would  have  been  wholly  unnecessary  unless  the  very 
pi'oof  now  pronounced  immaterial  had  warranted  in 
ferences  against  the  defendants  which  they  were  ad- 
\ised  must  be  defeated. 

One  of  the  material  averments  of  bill  is  to  the  ef- 
fect, that  the  defendants  conspired  to  obtain  titles 
from  the  United  States  by  fraud,  falsehood,  deceit 
and  imposition  upon  the  land  officers,  and  that  the 
titles  were  actually  obtained  by  such  means. 

The  obviously  proper  method  to  prove  this  aver- 
ment is  to  produce  the  final  proofs  and  to  show  that 
tliey  contain  falsehoods.  If  the  proofs  cannot  be 
used  for  this  purpose,  the  fact  alleged  is  impossible 
of  proof.  To  say  that  the  falsehoods  embodied  in 
tlie  final  proofs  are  immaterial  is  to  say  that  no  such 
a\'erment  can  ever  be  proved,  and  that  every  fraud 
upon  the  United  States  effected  by  means  of  false 
proof  is  necessarily  misusceptible  of  correction. 

Counsel,  being  of  course  indisposed  to  go  the 
length  of  this  absurdity,  will  limit  their  objection  to 
tliat  ])articulai'  falsehood  in  the  final  ])roofs  whereby 
the  entrymen  denied  that  they  had  previously  sold 
or  agreed  to  sell  the  hinds,  that  being  the  particular 
fi-aud  which  was  held  in  the  Williamson  decision  to 
be  inmiaterial  in  that  i)articular  case.     But  this  is 
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uot  an  ob"5ectioii  to  the  final  proof  as  a  whole,  hut 
only  to  a  single  and  comparatively  unmiportant 
statement  embedded  in  a  mass  of  other  statements, 
all  equally  false.  At  any  rate,  the  objection  would 
be  available  only  as  against  the  particular  unauth- 
orized statement,  if  anyone  think  it  worth  while  to 
descend  into  such  particularity  in  such  a  mass  of 
falsehood. 

Williamson  vs.  United  vStates,  207  U.  S.,  424,  was 
an  indictment  for  conspiracy  to  commit  subordina- 
tion of  23erjury.  In  that  case  it  was  held  that  a  given 
paper  did  not  prove  jierjury  in  another  paper.  That 
is  a  very  different  thing  from  saying  that  the  same 
paper  may  not  in  another  case  and  upon  a  different 
issue  tend  to  prove  something  else. 

To  say  that  false  swearing,  when  proof  of  swear- 
ing is  not  recjuired  by  law,  does  not  constitute  per- 
jur}^,  falls  far  short  of  saying  that  the  same  false 
swearing  may  not  amount  to  deceit,  and  constitute  a 
fraudulent  means  of  effecting  a  fraudulent  purpose. 
8o  far  as  the  present  bill  proceeds  upon  averments 
of  perjury  in  the  final  j^roofs,  if  there  are  such  aver- 
ments in  the  bill,  it  may  be  conceded  that  the  false 
statements  at  final  proof  as  to  alienation  do  not  tend 
to  prove  those  averments,  and  that  is  as  far  as  the 
Williamson  case  can  touch  the  i^resent  cause.  But  so 
far  as  the  bill  alleges  fraud,  fraudulent  purpose,  the 
use  of  fraudulent  means,  misrepresentations,  im- 
position upon  the  land  officers,  and  the  obtaining  of 
titles  by  falsehood,  deception,  deceit  and  fraud, 
which  facts  are  the  gravamen  of  the  bill,  the  false 
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swearing  at  final  proof  is  plainly  conipt'tent  to  pi'ov(3 
such  averments,  and  is  palpably  material  to  the  issue 
presented. 

THE  FINAL  PROOFS. 

The  admission  of  final  proofs  was  objected  to  on 
the  ground  that  they  were  incompetent,  irrelevant 
and  immaterial. 

The  objection  to  the  final  i)roof  papers,  which  is 
obviously  in  the  mind  of  moving  counsel,  is  the  rul- 
ing in  the  Williamson  case,  supra,  to  the  effect,  as 
assumed,  that  the  admission  of  such  papers  is  er- 
roneous. Conceding,  for  immediate  purposes  of 
argument,  that  this  is  a  correct  understanding  of  the 
proceeding  referred  to,  it  will  be  observed  that  the 
language  of  the  decision  relates,  not  to  final  proof 
generally,  or  even  to  the  competency  of  final  proof 
in  that  particular  case,  but  to  certain  affidavits  of- 
fered as  a  part  of  the  final  proof  in  that  case,  but 
which  the  Court  held  were  not  properly  required  as 
final  proof.  The  matter  held  objectionable  was  not 
the  statutory  final  proof,  but  matter  which  in  the 
decision  itself  is  adjudicated  not  to  be  final  proof  at 
all.  Tf,  therefore,  the  authority  of  the  Williamson 
case  is  relied  upon  to  sup})ort  this  branch  of  the  mo- 
tion, the  motion  must  be.  limited  to  any  portion  of 
the  papers  here  put  in  evidence  as  final  proof,  which 
portion  is  no  more  than  the  affidavit  which  in  that 
case  w^as  held  incompetent  to  prove  the  issue  in  that 
case.  Beyond  these  affidaAdts  the  Williamson  deci- 
sion does  not  go,  even  for  the  purposes  of  the  precise 
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question  before  the  Court. 

The  statements  held  in  the  Williamson  case  to  be 
bej^ond  the  power  of  the  general  land  office  to  re- 
quire at  proof  related  to  the  applicant 's  alienation  of 
the  land  intermediate  his  application  and  his  proof. 
In  the  entries  involved  in  the  present  case  state- 
ments as  to  this  fact  were  taken  by  the  local  officers 
as  part  of  the  final  proof,  and  in  connection  with  the 
claimant's  testimony  concerning  other  matters  which 
also  were  part  of  the  final  x^roof.  The  statute  re- 
quires final  proof  to  be  made,  and  prescribes  that  it 
shall  cover  certain  designated  matters,  of  whicji  the 
alienation  of  the  land  before  the  date  of  proof  is  not 
one. 

Therefore  it  is  respectfully  submitted  that  the  de- 
cree of  the  Circuit  Court  should  be  reversed  and  that 
the  cause  be  remanded  to  that  Court  with  instruc- 
tions to  enter  a  decree  to  the  effect  that  the  patents 
issued  to  the  several  entr;sanen  named  in  the  bill  of 
complaint  with  the  exception  of  those  issued  to 
Downs,  William  F.  Snow,  Hamilton,  Koppas,  Bates, 
O'Farrell,  Gary  and  James  O.  Baker  (as  to  which  it 
is  conceded  the  evidence  does  not  justify  a  cancella- 
tion of  the  patents)  be  avoided  and  cancelled. 

PEYTON  GOKDON, 

Special  Assistant  to  the  At- 
torney General. 
A.  B.  JACKSON, 

Special  Assistant  to  the  At- 
tornev  General. 
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Chronological  Index  of  Letters   and  Exhibits  of- 
fered in  evidence  by  Defendants. 

Dec.  10,  19U0,  Letter,  Barber  to  Long,  regardiug 
lands  to  be  held  by  Barber  for  Long 4562 

March  8, 1901,  Deposits  of  Frank  Stenenunberg.  2839 

May  3,  1901,Long  to  Barber,  Letter,  regardiug 
lands  held  by  Barber  for  Long 4563 

Nov.  6,  1901,  Kinkaid  Agent  account  with  First 
Nat'l.  Bank 3180 

Nov,  6,  1901,  Kinkaid  deposits  in  First  Nat'l. 
Bank 2861 

Nov.  12, 1901,  Survey  of  6-4  finished 3009 

Jan.  18,  1902,  (should  be  1903),  Letter  from 
Steunenberg  to  Barber  re.  Scofield 4517 

Jan.  19,  1902,  Letter,  Steunenberg  to  Barber,  in 
re.  Crooked  River  entries 4509 

Feb.  8,  1902,  Letter,  Steunenberg  to  Camphell 
inquiring  about  "report  on  timber  deal  sent 
you  from  here  last  Sunday" 3859 

Feb.  10,  1902,  Agreement  between  Steunenberg 
and  Sweet   5319 

Feb.  11,  1902,  Letter,  Steunenberg  to  Campbell 
"I  protected  the  timber  deal  in  Boise  yester- 
day"   3859 

Fel).  17,  1902,  Letter,  Barber  to  Steunenberg, 
covering  83  deeds  running  to  A.  E.  Palmer.  .  .  .4529 

Feb.  21,  1902,  Letter,  Palmer  to  Barber,  Mailed 
.you  Steunenberg  report  today 4368 

Feb.  22,  1902,  Palmer  to  Barber,  letter,  $30,000 
worth  of  timber  already  bought  under  Steun- 
enberg plan,  etc.     Steunenberg   wants  to    be 
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carried  for  an  interest,  Ms  assistance  would  be 
worth  a  great  deal  to  3^011 4369 

Feb.  26, 1902,  Telegram,  Barber  to  Palmer.  Have 
Steimenberg  come  to  Eau  Claire,  etc 4370 

Feb.  27,  1902,  Letter,  Palmer  to  Barber.  Steun- 
enberg  put  $7500  into  this  deal  since  I  wrote 
you  and  Campbell  let  him  have  $15,000  more .  .4371 

March,  1902,  (*?),  Legal  opinion  signed  by  Roy 
P.  Wilcox 4835 

March  1, 1902,  Telegram,  Barber  to  Pahner.  Let 
Steunenberg  come  here 4371 

March  1,  1902,  Telegram,  Palmer  to  Barber. 
Steunenberg  here  (Spokane)  to-morrow 4372 

March  1,  1902,  Telegram,  Palmer  to  Barber. 
Steunenberg  should  leave  here  Sunday 4373 

March  2,  1902,  Letter,  Palmer  to  Barber,  intro- 
ducing Steunenberg 4373 

March  2,  1902,  Letter,  Pahner  to  Barber.  Steun- 
enberg leaves  tonight  for  Eau  Claire 4374 

March  6,  1902,  Letter,  Steunenberg  to  Campbell, 
"Arrived  here  ((Eau  Claire)  yesterday,"  also 
referring  to  deal  for  timber  and  Sweet's  in- 
terests   3860 

March  7,  1902,  Telegram,  Barber  to  Palmer, 
"Will  you  serve  as  Treasurer  of  corporation 
to  develop  Steunenberg 's  scheme" 4379 

Mar.  7,  1902  (6),  letter,  Carson  to  Barber,  re- 
garding proposed  settlement  with  Steunen- 
berg estate 4648 

March  7,  1902,  Telegram,  Palmer  to  Barber,  an- 
swering telegram  of  same  date  ' '  Yes  " 4379 
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Marcli  7,  1902,  Telegram,  Barber  to  Palmer.  As- 
certain if  logs  can  })e  driven  from  Jiuiction 
Moores  &  Grimes  Creeks  to  Boise 4380 

March  7  ,1902,  Telegram,  Palmer  to  Barber. 
Shall  I  send  Maloney  to  report  on  Creeks?.  .  .  .4381 

^rarcli  7,  1902,  Letter,  Barber  to  Palmer,  Steun- 
enberg  been  here  and  gone  to  Chicago  to  meet 
Sweet.  Can  we  secure  some  local  re})resenta- 
tiveetc? 4381 

IMarch  8,  1902,  Telegram,  Barber  to  Palmer. 
Dont'  like  Maloney,  but  do  best  you  can 4383 

March  8,  1902,  Telegram,  Palmer  to  Barber. 
"Moores  Creek  all  right,  Grimes  Creek  driv- 
able  about  3  miles  from  mouth" 4384 

March  8,  1902,  Telegram,  Palmer  to  Barber, 
Quantities  have  been  driven  down  Moores 
Creek  annually 4384 

March  8,  1902,  Telegram,  Palmer  to  Barber, 
regarding  Creeks,  will  mail  reliable  informa- 
tion tonight  4385 

March  8,  1902,  Telegram,  Palmer  to  Barber, 
Leave  for  Boise  tomorrow  night  will  wire  you, 
etc 4385 

March  8,  1902,  Letter,  Barber  to  Palmer.  "In 
the  last  24  hours  our  suspicions  have  been 
aroused,"  others  attempting  to  forestall 
Steunenberg,  etc 4385 

March  10,  1902,  Telegram,  Barber   to   Steunenberg 
(at  Chicago)  "When  will  you   be  here,   we 
advise  prompt    action" 4386 

March  12,  1902,  Steunenberg,  Barber  and  Moon 
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Agreen^ent 4387 

March  13,  1902,  Letter,  Moou  to  Palmer,  Giving 
brief  of  March  12th  agreement  and  instruc- 
tions to  Pabner 4414 

March  18,  1902,  Steunenberg  Bank  account ....  2843 

March  21,  1902,  Letter,  Sweet  to  J.  H.  Richards, 
"Moon  paid."  "I  had  to  let  go  the  timber," 
etc 3112 

March  25,  1902,  Letter,  Sweet  to  J.  H.  Richards 
in  answer  to  a  telegram  referring  to  timber 
as  already  in  Governor's  hands  and  declin- 
ing to  return  to  Boise 3113 

March  25,  1902,  Letter,  Sweet  to  J.  H.  Richards, 
asking  that  money  be  put  in  the  Bank  when 
timber  deal  is  closed 3114 

March  25,  1902,  Letter,  Sweet  to  Steunenberg, 
declining  to  return  to  Idaho,  "I  can  mention 
the  amounts  of  money  I  think  I  am  in,  which 
you  can  see  Mr.  Kinkaid  about,"  the 
amounts:  $12,200,  $7,500,  $6,000  and  $3000.3120 

March  26,  1902,  Letter,  Sweet  to  J.  H.  Richards, 
declining  to  come  to  Idaho  and  referring  to 
the  Governor's  authority  in  timber  mat- 
ter    3114 

March  26,  1902,  Letter,  Palmer  to  Moon,  Leave 

for  Boise  day  after  tomorrow 4419 

March  27,  1902,  Letter,  Palmer  to  Moon,  Am 
leaving  for  Boise  tonight  and  enclose  a 
cipher  code    4420 

March  28,  1902,  Contract  between  Sweet,  Barber 

and  Moon    4440 
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March  28,  1902,  Letter,  Sweet  to  J.  H.  Richards, 
enclosing  note  for  Coffin,  "have  not  heard 
from  Kinkaid  or  the  Governor  or  vourself 
about  the  situation" 3115 

INIarch  29,  1902,  Telegram,  Moon  to  Palmer, 
"Thornton  leaves  here  Tuesday,  will  re])ort 
to  you  at  Spokane "   1420 

March  29,  1902,  Letter,  Moon  to  Palmer,  regard- 
ing qualifications  of  Thornton 4421 

March  80,  1902,  Letter,  Palmer  to  Moon,  Will 
meet  the  Governor  tonight,  am  going  into 
the  timber  tomorrow   4422 

March  30,  1902,  Letter  from  Sweet  to  Richards, 
"have  heard  from  the  Governor  and  Kin- 
kaid. Everything  is  well,  I  will  have  very 
soon  $10,000  or  fifteen  thousand  dollars  to 
loan." 3117 

April  2,  1902,  Palmer  checks 2860 

April  2,  1902,  Letter,  Moon  to  Palmer,  Capt. 
Henry  and  Scofield  expect  to  get  control  of 
the  Boise  Basin   4445 

April  3, 1902,  Letter,  Palmer  to  Moon,  good  tim- 
ber in  the  Boise  Basin  and  during  the  high 
water  several  millions  might  ])e  driven, 
"when  you  come  out  in  May,"  et(; 4425 

April  3,  4,   1902,  Telegram,   Palmer  to  Moon, 

"Shall  I  close  and  send  Thornton  estimate  442(i 

April  3,  1902,  Telegram,  Moon  to  Palmer,  "If 
telegram  refers  to  Payette,  go  slow,  if  other 
proposition,  am  inclined  to  go  ahead.".  .  .  .4426 

April  3,  1902,  Letter,  from  Moon  to  Palmer,  We 
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prefer  tlie  Boise  Basin  proposition,  "I  am 
inclined  to  think  that  when  Mr.  Barber  goes 
out  in  about  three  or  four  weeks  Mr.  Carson 
and  perhaps  others  will  go  with  him. " .  .  .  .  4427 

April  4,  1902,  Telegram,  Moon  to  Palmer,  ans- 
wering telegram  of  3rd-4th,  "Yes,  if  every- 
thing seems  square."   4428 

April  4,  1902,  Letter,  Palmer  to  Moon,  Thornton 
leaves  this  P.  M.  (for  Boise),  "The  only  title 
so  far  acquired  to  this  timber  is  the  Receiv- 
er's receipts,"  etc   4428 

April  5,  1902,  Letter,  Palmer  to  Moon.  I  am  go- 
ing to  Boise  today  to  close  with  Steunen- 
berg.  Receivers'  receipt — scrip"  this  plan 
may  cost  more  but  is  safer. " 4429 

April  5, 1902,  Letter,  Palmer  to  Moon,  The  State 

land  and  scrip   4446 

Ajjril  6,  1902,  Letter,  Sweet  to  Richards,  Gover- 
nor got  friends  to  pay  back  our  money  and 
put  up  $140,000  to  secure  timber 3118 

April  7,  1902,  120  word  Telegram,  Moon  to  Pal- 
mer, giving  digest  of  contract  of  March  12 .  .  4757 

April  7,  1902,  Telegram,  Palmer  to  Moon.  Ready 

to  close  on  16,000  acres,  etc 4430 

April  7,  1902,  Letter,  T.  F.  Frawley  to  Moon,  en- 
closing copy  of  letter  and  message  sent  to 
Palmer,  letter  attached  signed  S.  G.  Moon, 
defining  Status  of  titles 4432 

April  10,  1902,  Letter,  Commissioner  G.  L.  O.  to 
Register  and  Receiver  Boise  Land  Office, 
transmitting  list  of  timber  and  stone  entries 
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to  be  re-examined   2982 

April  11,  1902,  Telegram,  Palmer  to  Moon,  draft 
40,000  Saturday.  Sweet's  33,000  held  by 
Steunenberg  six  months   4435 

April  14,  1902,  Letter,  Palmer  to  Moon,  re  $38,- 
725  draft,  also  $1,200  draft,  ''check  over 
written  list  of  descriptions  sent  you  with 
them"   4437 

April  14,  1902,  Pahner  draft  for  $38,376.75 2858 

April  15,  1902,  Letter,  Sweet  to  Eichards,  ack- 
nowledging receipt  of  telegram 3119 

April  19,  1902,  Letter,  Thornton  to   Palmer,  re 

estimates  and  plats  4762 

April  20,  1902,  Letter,  Palmer  to  Moon.  Return- 
ed last  night  from  the  timber  "the  proposi- 
tion is  not  practicable." 4423 

April  22,  1902,  Letter,  Commissioner  Gr.  L.  O.  to 
Register  and  Receiver,  Boise  Land  Office, 
transmitting  a  second  list  of  T.  &  S.  entries 
for  re-examination    2987 

April  25,  1902,  Letter,  Sweet  to  Richards,  refer- 
ring to  power  of  attorney.  Sweet  is  worried 
about  his  interests  in  Idaho 3119 

April  29,  1902,  Letter  Sweet  to  J.  11.  Richard - 

ards,  "I  will  leave  for  Idaho  soon,"   3120 

May  1,  1902,  Palmer  to  Moon,  Telegram  re- 
garding loss  of  oi'iginal  Steunenbei'g  con- 
tract     4439 

May  2, 1902,  Letter,  Palmer  to  Moon,  made  draft 
on  you  today  for  $250.  Refers  to  loss  of  con- 
tract in  mail   4659 


430 

May  9,  1902,  Leter,  Eegister  and  Receiver,  Boise 
Land  Office  to  Commissioner  G.  L.  O.  re- 
ferring to  letters  of  April  10  and  22d,  1902. 
Not  satisfied  claimants  acting  in  good  faith. 
Ask  further  instructions   2991 

May  10,  1902,  Letter,  Palmer  to  Moon,  enclosing 
letter  of  May  4,  1902,  from  Steunenberg  re 
Receivers'  receij)ts.  Patents  and  Keene 
Deed,  also  seems  to  enclose  contracts 4554 

May  13,  1902,  Letter,  Palmer  to  Moon,  re  price 

of  Forest  Reserve  scrip 4446 

This  letter  completed  in  the  record  after  a  break  4447 

May  14,  1902,  Letter,  from  Frawley  to  Barber, 
enclosing  copy  of  telegram  sent  Palmer. .  .  . 

]May  14,  1902,  Telegram,  Frawley  to  Palmer,  in- 

structin  ghi  mto  take  titles  in  his  name.  .  .  .4455 

May  14,  1902,  also  4456 

May  17,  1902,  Letter,  Steunenberg  to  Campbell, 
operation  with  the  Wisconsin  people  pro- 
gressing   3862 

May  21,  1902,  Letter,  Barber  to  Pahner,  Will  not 
purchase  Payette  Valley  tunber,  we  Avill 
however  continue  our  plans  in  the  Boise 
Basin,  Carson  and  Moon  will  leave  for  Boise 
in  about  two  weeks.  Negotiating  for  scrip. 
Push  the  location  of  the  timber  lands 4399 

May  30,  1902,  Letter,  Barber  to  Palmer,  regard- 
ing scrip  to  be  laid  in  small  tracts 4404 

May  31,  1902,  Letter,  Barber  to  Palmer,  inform- 
ed that  scrip  may  be  placed  on  timber 
forties,    etc 4404 
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June  4,  1902,  Letter,  Barl)er  to  Carson,  Moon 
leaves  for  Boise  tomorrow.  Let  nie  know 
when  you  can  go  west 4405 

June  6,  1902,  Letter,  Commissioner  G.  L.  O.  to 
Eegister  and  Receiver  Boise  Land  Office  in 
answer  to  the  letter  of  May  9th,  1902 2998 

June  20, 1902,  Telegram,  Barber  to  Palmer,  "can 

Ave  handle  5,000  forest  reserve  at  $4.50?".  .440G 

June  20,  1902,  Remittance  sheet  Exchange  Nat'l. 

Bank   5278 

June  20,  1902,  Palmer  deposit   slip    (Exchange 

Nat'l.  Bank)  $5,000 5278 

June  25,  1902,  Telegram,  Palmer  to  Moon.  Have 

bought  5,000  acres  of  scrip  can  get  five  more  4447 

June  28,  1902,  Letter,  Barber  to  Senator  Spoon- 
er,  in  re-investigation  by  Sharp,  want  Sharp 
removed  from  Boise   4821 

June  28,  1902,  Letter,  Moon  to  Palmer,  acknow- 
ledging receipt  of  letters  and  advice  of  two 
drafts  of  $5,000  and  $963.50 4449 

June  30, 1902,  Letter,  Palmer  to  Moon,  enclosing 
letter  of  June  28th  from  Steunenberg,  ''I 
send  Kinkaid  $5,000,"  etc 4468 

June  30,  1902,  Telegram,  Palmer  to  ^loon. 
Bought  6,000  acres,  of  scrip,  ''31  deeds  by 
express  tonight"   4450 

July  14,  1902,  Letter,  Moon  to  Palmer,  failed  to 
get  scri}).  Get  us  10,000  or  more.  "Party  is 
recalled"  quoted,  refers  to  Conners'  report 
on  6-4 4550 

July  15,  1902,  Letter,  Palmer  to  Moon,  advising 
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of  draft  $130.70  for  Connors'  and  Thorn- 
ton's expense.  "Yonr  wire  of  yesterday  and 
letter  of  the  12th  received." 4470 

July  17,  1902,  Letter,  from  Moon  to  Pahner, 
quoting  wire  from  Steunenberg.  "Situation 
here  most  satisfactory  and  party  is  recall- 
ed." Barber  Lumber  Co.  organized,  don't 
think  it  advisable  to  record  Deeds 4471 

July  23,  1902,  Letter,  Steunenberg  to  Barber, 
have  just  returned  from  trip  to  Basin,  re- 
ceived yours  of  17th  and  18th.  Palmer  will 
be  in  Boise  on  25th  4406 

July  25,  1902,  Legal  opinion  of  AY.  E.  Borah  to 

Steunenberg 4480 

July  26,  1902,  Telegram,  Palmer  to  Moon.  Have 

30  deeds  and  14  more  tomorrow 4474 

July  26, 1902,  Letter,  Steunenberg  to  Barber,  119 
scrip  forties,  when  can  you  furnish  the 
scrip?  Have  taken  nearly  fifty  titles.  Palmer 
has  31,  "I  have  held  out  14  (titles)  for  the 
reason  that  entr;sTiien  had  been  assured  that 
they  would  have  privilege  of  making  new 
deed  at  later  date.  They  don't  want  record 
to  show  that  they  rushed  off  and  sold  at 
first  opportunity."    4493 

Jaly  27,  1902,  Letter,  Steunenberg  to  Barber,  re 

consideration  named  in  Deeds 4491 

July  28,  1902,  Plat  of  Survey  of  6-4  approved  by 

Surveyor  General    3009 

July  29,  1902,  Letter,  Barber  to  Steunenberg,  re 

terms  of  contract,  use  of  scrip,  etc 4495 
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July  29,  1902,  Letter,  Bai'l;)er  to  Carson.  Refers 
to  unsatisfactory  letter  from  Attorney  Mc- 
Cartany.  Barber  wants  to  make  arrange- 
ments to  go  West,  will  be  ready  any  time 
after  August  15th 4731 

J  uly  30,  1902,  Telegram,  American  Timber  Com- 
pany to  Carson,  quoting  price  on  scrip ....  4408 

July  30,  1902,  Letter,  Barber  to  Steunenberg,  re 

the  consideration  in  deeds 4497 

July  30,  1902,  Telegram,  Palmer  to  Moon, 
"Bought  Stevens  6,000  scrip  $5.35;  31  deeds 
by  express  tonight. " 4475 

July  30, 1902,  Letter,  Palmer  to  Moon,  regarding 

scrip  and  Connor's  return  to  Wisconsin.  .  .  .4451 

July  31,  1902,  Letter,  Carson  to  Barber,  Re- 
ceived your  message.  Palmer  has  bought 
6,000  acres  of  scrip 4407 

August  4,  1902,  Letter,  Barber  to  Macartany,  31 
deeds  received  from  Palmer,  also  other 
deeds  to  Palmer  asking  opinion  regarding 
consideration  ''largely  over  stated." 4498 

August  11,  1902,  Letter,  Barber  to  Palmer,  quot- 
ing Palmer's  telegram  received  regarding 
price  and  kinds  of  scrip 4409 

August  11,  1902,  Telegram,  Barber  to  Palmer, 
Crooked  River  100  titles;  6-4  25  titles;  scrip 
Otherwise  will  wait." 4408 

August  15,  1902,  Letter,  Palmer  to  Barber,  re- 
garding scrip,  and  Steunenberg.  (I  send  him 
$5,000)   4585 

August  23, 1902,  Letter,  Palmer  to  Barber.  Have 
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Steuiieuberg  send  statement  J:586 

Sept.  15,  1902,  Letter,  Steimenberg  to  Campbell, 
''The  three  principal  men  in  the  enterprise 
were  here  for  about  10  days  arriving  Sej^t. 
2."  ''The  tie  iqj  of  the  twelve  entries  still  ex- 
ists." "Xow  that  we  have  a  pointer  on  the 
Inspector,    etc."   '. 3864 

October  31,  1902,  Letter,  KSteunenberg  to  Camp- 
bell, can  meet  Senator  Foster  any  tune. 
Shaipe  and  local  Land  Office  people  work 
secretly,  have  not  been  able  to  learn  the  true 
situation  "hold  Sharpe  off." 3865 

Xov.  17, 1902,  Letter,  Macartany  to  Barber  Scrip 
has  now  been  laid  and  accepted  by  the  Land 
Office 4580 

Dec.  5,  1902,  Report  of  TT.  H.  Taylor  to  Steunen- 

berg  4504 

Dec.  8,  1902,  Letter,  Barber  to  Steunenberg,  ad- 
vising in  re  Taylor's  report,  scrip,  etc 4510 

Dec.  10,  1902,  Letter,  Moon  to  Steunenberg,  re- 
garding lading  of  scrip 4553 

Dec.  17,  1902,  Letter,  Moon  to  Palmer,  re  sus- 
pended entries  to  be  released.  Xewspaper 
articles 4476 

Dec.  21,  1902,  Telegram,  Steunenberg  to  Barber, 
"Start  tonight,  have  important  information 
concerning  Xorth  Fork." 4511 

Dec.  26,  1902,  Letter,  Barber  to  Carson,  men- 
tioning Steunenberg  options  on  millsite  (let- 
ter mutilated)  encloses  report  of  estimator 
on  Xorth  Fork.  "T  have  written  Quarles,"  If 
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we  can  secure  one  hundred  and  fifty  millions 
on  North  Fork  at  less  than  60c  and  one  hun- 
dren  and  fifty  millions  more  with  millsite 
"we  will  be  pretty  well  Hxed  after  all".  .  .  .4713 

Dec.  29,  1902,  Letter,  Barber  to  Steunenberg. 
Deal  with  Kinkaid.  Deeds  run  to  Pahner. 
Options  on  millsite 4514 

Jan.  1,  1903,  Steunenberg  personal  expense  ac- 
count     4610 

Jan.  2,  1903,  Barber  to  Carson,  letter,  regarding 

Crooked  Eiver  and  Boise  River 4511 

Jan.  3,  1903,  Letter,  Barber  to  Steunenberg, 
mentions  Kinkaid  and  ojDtions  on  millsite. 
Have  Taylor  or  Downs  report  on  river 4719 

Jan.  6, 1903,  Letter  from  Barber  to  Steunenberg, 
Option  on  millsite.  Get  information  re  dif- 
ficulties of  driving  river 4515 

Jan.  7,  1903,  Letter,  Barber  to  Steunenberg,  "I 
have  your  letter  of  the  5th  from  Washington 
and  note  fully  its  contents  and  a  mglad  you 
have  adjusted  matters  with  the  authorities  4721 

Jan.  17,  1903,  Letter,  Steimenberg  to  Barber, 

Scofield's  operations  annoying  to  Kinkaid.  4516 

Jan.  19,  1903,  Letter,  Steunenberg  to  Barber,  re 
Taylor  and  Crooked  River  entries.  Have  se- 
cured price  of  $950  per  entry 4519 

Jan.  20,  1903,  Letter,  Barber  to  Steunen])erg,  re 
State  rights  along  Boise  River  and  tributar- 
ies, "use  all  possible  dispatch  in  securing 
control  of  the  timber  offered  through  Kin- 
kaid."    4519 
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Jan.  21,  1903,  Letter,  Steunenberg  to  Barber. 
Taylor  goes  to  Crooked  River.  Mentions 
Downs 4520 

Jan.  22,  1903,  Letter,  Barber  to  Steunenberg. 
Mentions  Kinkaid  lands,  refers  to  Downs' 
estimates  and  Taylor.  "We  think  you  should 
retain  Mr.  Borah."   4543 

Jan.  22,  1903,  Telegram,  Barber  to  Steunenberg, 
''Eetain  Borah,  checkmate  every  move  of 
our  adversaries  for  franchises." 4583 

Jan.  26,  1903,  Letter,   Steunenberg  to  Barber, 

asking  how  to  finance  Crooked  River  tract .  .  4524 

Feb.  3,  1903,  Letter,  Steunenberg  to  Barber, 
Have  taken  one  title  on  Crooked  River,  more 
probably  tomorrow,  refers  to  Tipton 4525 

Feb.  11,  1903,  Deposits  of  Steunenberg  agent.  .  .2841 

Feb.  11,  1903,  Letter,  Steunenberg  to  Campbell, 
''Herewith  check  for  $200  as  per  your  state- 
ment acct.  timber  matter." 3867 

Feb.  12,  1903,  Letter,  Steunenberg  to  Barber, 
Commenced  buying  Crooked  River  yester- 
day, have  taken  about  30  up  to  tonight.  Some 
entr;\mien  in  pool.  Have  drawn  on  you  for 
$20,000,  may  wire  for  $20,000  tomorrow..  .  .4526 

Feb.  13,  1903,  Letter,  Steunenberg  to  Barber,  re 
Crooked  River  and  making  light  of  adverse 
interests.  Draft  for  $25,000 4527 

Feb.  14,  1903,  Letter,  Steunenberg  to  Barber. 
Informed  by  Kinkaid  that  combine  is  broken 

and  he  is  taking  titles  (33) 4528 

Feb.  14,  1903,  Letter,  Steunenberg  to  Campbell. 
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Will  remit  iu  few  days  money  paid  out  by 
you  in  interests  of  timber  operation 3866 

Feb.  18,  1903,  Letter,  Steunenberg  to  Barber. 
Have  taken  53  titles  on  Crooked  River  to 
date   4530 

jNIarch  4, 1903,  Plat  of  6-4  received  at  Boise  Land 

Office 3009 

March  9,  1903,  Letter,  Barber  to  Steunenberg. 
John  Anderson  wants  to  take  up  Govern- 
ment timber.  Referring  to  Pat  Downs 4721 

March  13,  1903,  Letter,  from  Steunenberg  to 
Campbell.  "Barber  people  accepted  and  I 
have  agreed  to  execute  papers  with  them."  3861 

March  16,  1903,  Letter,  Steunenberg  to  Barber. 
Drawing  on  you  today  for  $20,000,  have  60 
titles  on  Crooked  River 4531 

March  20,  1903,  Lettei',  Barber  to  Steunenberg, 
$20,000  draft  will  be  paid.  Use  dispatch  in 
obtaining  title  to  timber.  Send  titles  to  us  as 
fast  as  taken  and  statement  of  money  used. 
"We  will  not  rest  easily  until  we  absolutely 
control  not  less  than  six  hundred  millions  of 
timber."   4586 

April  3,  1903,  Letter,  Steunenlx^rg  to  Barber. 
Shows  drafts.  Received  $65,000,  offset  by  71 
titles  at  $9.50;  equals  $67,450  Options  $1000, 
Borah  account  $350;  total  $68,800.71  titles 
sent  by  express  today,  am  drawing  on  you 
for  $10,000 4532 

April  12,  1903,  Letter,  Sweet  to  Barber  &  Moon. 
Mentions  March  12th  contract  and  Sweet's 
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interesls  ,also  interests  of  Wells&Kinkaid  4828 

April  17,  1903,  Letter,  Barber  to  Sweet,  ack- 
nowledging receipt  of  Sweet's  letter  of  12tli. 
Writer  leaves  today  for  Idaho 4830 

April  18,  1903,  Letter,  Sweet  to  Barber  and 
Moon.  Timber  land  is  worth  from  2  to  3 
times  what  it  cost.  Sweet  offers  to  sell  his 
interest  in  the  titles  for  $6,000  4831 

April  20,  1903,  Letter,  Moon  to  Sweet.  Barber  is 

in  Idaho    4830 

April  27, 1903,  Letter,  Barber  to  Sweet,  Refusing 

to  accept  Sweet's  offer 4832 

May  6,  1903,  Receipt  Palmer  to  Barber  Lumber 

Co.  $2,500  in  full  for  services  to  date 4477 

May  11,  1903,  Letter,  Moon  to  Steunenberg,  re- 
garding laying  of  scrip     4554 

May  16,  1903,  Articles  of  Incorporation  of  Bar- 
ber Lumber  Company  filed 2813 

May  29,  1903,  Letter,  Steunenberg  to  Barber. 
List  of  titles  not  yet  complete,  Kinkaid  re- 
placing some  of  them 4499 

June  8, 1903,  Letter,  Moon  to  Steunenberg.  Make 
a  statement  preparatory  to  our  opening  new 
set  of  books 4597 

June  17,  1903,  Letter,  A.  Hanson  to  Barber,  ask- 
ing if  there  ' '  is  any  show  to  go  back  to  Boise 
and  find  a  timber  claim. " 4724 

June  18,  1903,  Letter,  Moon  to  Steunenberg,  re 
Basin  and  Crooked  River  deeds  and  record- 
ing same 4500 

June  19,  1903,  Telegram,  Steunenberg   to   Bar- 
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ber,  Shall  I  take  deeds  in  name  of  Barber 
Lumber  Co  ? 4658 

June  20,  1903,  Telegram,  Barber  to  Steunenberg 

in  reply  to  telegram  of  June  19th,  ' '  Yes. " .  .  4658 

June  22  ,1903,  Letter,  Barber  to  Steunenberg,  in 
re  closing  options.  $50,000  will  be  deposited 
First  Nat'l.  Bank  your  order.  Have  Borah 
pass  on  titles 4656 

June  24,  1903,  Letter,  Barber  to  Hanson.  No 
chance  for  a  person  in  our  force  at  Boise, 
"and  no  more  opportunities  to  make  money 
by  taking  claims  *  *  *  in  that  vicinity 
than  there  was  when  the  writer  last  talked 
to  you.    As  soon  as  we  open  up, ' '  etc 4725 

June  27, 1903,  Barber  Lumber  Company  account 

with  First  Nat'l.  Bank 3197 

July  2,  1903,  Telegram,  Barber  to  Steunenberg. 
Cannot  leave  here  for  two  weeks,  do  not  ne- 
glect Town  6,  range  4,  the  15th 4559 

July  3,  1903,  Letter,  Moon  to  Steunenberg,  Bar- 
ber unable  to  leave  for  a  couple  of  weeks, 
' '  obtain  for  us  as  much  desirable  land  in  6-4 
as  possible."   4554 

July   7,    1903,    Letter,    Steunenberg   to    Moon, 

submitting  statement  of  account 4600 

Report  continued  4606 

August,  1903,  Chapman  first  came  to  Idaho ....  2813 

August  26,  1903,  Letter,  Barber  to  Hoseley,  ask- 
ing him  to  call 4538 

August  29,  1903,  Telegram,  Hoseley  to  Barber, 

"I  will  be  there  in  the  morning." 4538 
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Sept.  3,    1903.    Letter,   Moon   to   Steunenberg, 

in  re-recording  of  deeds 4501 

Sept.   3,   1903.   Letter.   Moon  to   Steunenberg. 

ref ei*s  to  Hoseley,  recording  of  deeds,  etc. .  .  4545 

Sept.  4,  1903.  Letter.  Barber  to  Steunenberg. 
An*anged  for  X.  P.  serif).  Have  Downs 
ready 4552 

Sept.  4,  1903,  also 4573 

Sept.  4.  1903.  Letter.  Barber  to  Steunenberg,  in- 
troducing X.  P.  Agent 4575 

Sept.  4.  1903.  Telegram,  Barber  to  Steunenberg. 
Have  Downs  and  competent  surveyor  where 
you  can  get  them  at  a  day's  notice 4574 

Sept.  7.  1903.  Telegi'am,  Steunenberg  to  Moon, 
Send  general  power  of  attorney  may  want 
to  lay  scrip  soon, 4555 

Sept.  8,  1903,  Telegram,  Moon  to  Steunenberg. 

••Am  sending  power  of  attorney  today.".  .  .4555 

Sept.  8,  1903.  Letter.  Moon  to  Steunenberg.  En- 
closing power  of  attorney 4556 

Sept.  8.  1903,  Telegram,  Steunenberg  to  Moon. 

Asking  for  power  of  attorney 4557 

Sept.  9.  1903,  Telegram.  Steunenberg  to  Moon. 
Send  power  of  attorney  to  Boise,  must  have 
it  Sunday  to  do  any  good. 4557 

Sept.  10.  1903,  Telegram,  Steunenberg  to 
Moon.  Send  duplicate  power  of  attorney 
here  quick 4558 

Sept.  10,  1903.  Telegram,  Moon  to  Steunenberg. 
Chapman  arrives  Boise  Simday  night  with 
additional  power  of  attorney 455S 
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Sept.  18,   190o,   Telegram,   Hoseley  to   Barber. 

"Will  see  you  at  Eau  Claire  house  at  7  :;>().  .45;>9 

Sept.  26,  1903,  Letter,  Barber  to  Chapman,  Man- 
ager. Expressing  pleasant  disappointment 
(letter  mutilated).  Unadvisable  use  scrip 
on  unsurvej^ed  that  might  be  put  in  timber 
reserve.  I  presume  Hoseley  has  arrived.  Re- 
fers to  letter  to  Cobb 47)U 

Sept.  28,  29,  1903,  Telegram,  Steunenberg  to 
Barber.  "Money  was  needed  aect.  Crooked 
River  titles  First  Nat'l.  fund  exhausted.".  .4534 

Sept.  28,  1903,  Telegram,  Barber  Lumber  Co.,  to 
Steunenberg,  "Cannot  pay  3^our  draft  until 
you  wire  reasons  for  drawing." 4534 

Oct.  1,  1903,  Letter,  Barber  to  McCartany,  Re- 
paid $1,500  Steunenberg  draft.  Urging  him 
fers  to  Mr.  Phipps,  Survey  of  some  timber 
land  upon  which  scrip  can  be  used,  etc 4575 

Oct.  2,  1903,  Letter,  Barber  to  Chapman.  Have 
to  get  financial  statement  from  Steimen- 
berg 4588 

Oct.  5, 1903,  Steunenberg  statement 4609 

Oct.  5,  1903,  Letter,  Steunenberg  to  Moon,  sul)- 
mitting  statement  re  Sweet's  interests  and 
lands  on  Grimes  and  Moores  Creeks 4599 

(Steunenberg  statement,  Oct.  1,  1903) 4600 

Oct.  8,  1903,  Letter,  Barber  to  Chapman,  J.  N. 
Hughes,  N.  P.  R.  R.  Agent,  will  arrive  Boise 
Saturday  afternoon  witli  old  letter  of  intro- 
duction  4576 

Oct.  8,  1903,  Letter,  Chapman  to  Barlier,  refer- 
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ring  to  -Steimenberg's  financial  statement. 
He  will  make  draft  today  for  $13,000. 1  have 
drawn  today  for  $1,000 4593 

Oct.  9,  1903,  Letter,  Steimenberg  to  Moon,  Am 
drawing  on  you  for  $10,000  for  Crooked 
Eiver  titles,  and  $3,000  for  Basin  titles.  . .  .4699 

Oct.  9,  1903,  Letter,  Steunenberg  to  Moon.  Mak- 
ing two  drafts — $10,000  for  Crooked  River 
and  $3,000  for  Basin  titles 4536 

Oct.  13, 1903,  Letter,  Chapman  to  Barber,  enclos- 
ing plats  covered  by  scrip,  2,640  acres 4578 

Oct.  14,  1903,  Letter,  Chapman  to  Barber,  Land 
Office  has  rejected  scrip  filing.  Made  draft 
for  $1,000  to  pay  expenses 4579 

Oct.  26, 1903,  Letter,  Steunenberg  to  Barber.  De- 
cision rejecting  scrip  sent  to  St.  Paul,  At- 
torney Blake  will  forward  copy  to  you. 
Chapman  and  Steunenberg  start  for  Grimes 
Creek  timber  tomorrow 4580 

Oct.  27, 1903,  Letter,  Carson  to  Barber,  Refers  to 
Land  Fraud  Cases  in  the  West.  It  will  be 
difficult  to  get  Washington  friends  to  assist. 
Fortunate  we  have  been  able  to  dela}^  until 
our  title  is  secured 4733 

Oct.  30, 1903,  Letter,  Barber  to  Chapman,  Carson 
will  not  stop  at  Boise.  Give  Hoseley  final  in- 
structions and  come  East 4594 

Nov.  13,  1903,  Letter,  Barber  to   Long,   asking 

Long  to  hoi  dtitles 34].7 

Nov.  13,  1903,  Letter,  Barber   to   Steunenberg, 

Lands  in  6-4  to  be  deeded  to  Long 4560 
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Nov.  13,  1903,  Letter,  Barber  to  Long,  ''Exigen- 
cies have  arisen,"  Informing  Long  that  title 
to  Idaho  lands  placed  in  his  name 4565 

Nov.  17,  1903,  Letter,  Long  to  Barber,  Agreeing 

to  act  as  custodian  of  lands  in  Idaho 3418 

Nov.  1 7 ,  1903,  Letter,  Long  to  Barber,  Agreeing 

to  act  as  custodian  of  Idaho  real  estate ....  456G 

Dec.  4,  1903,  Letter,  Steunenberg  to  Moon,  Men- 
tions Assessor,  Kootenai  County  and  tax 
matters 4700 

Final  proofs  made  in  6-4 4857 

Dec.  10,  1903,  Letter,  Barber  Lumber  Co.  to 
Steunenberg,  Chicago  check  $10,000  mailed 
to  First  Nat'l.  Bank  for  your  credit 4569 

Dec.  26,  1903,  Statement,  A.  E.  Palmer  in  acct. 

with  Barber  Lumber  Co 4463 

Jan.  29,  1904,  Letter,  Chapman  to  Barber,  en- 
closing letter  from  Steunenberg  asking  that 
$6,600  be  sent  Mr.  Borah  "for  the  purpose 
of  locating  claims  in  6-4,"  foot  note  says 
money  sent  Jan.  30th,  1904 4569 

Feb.  4,  1904,  Letter,  Moon  to  Chapman,  acknow- 
ledges receipt  of  letter  17th,  enclosing  list  of 
deeds  held  by  Steunenberg 4611 

Feb.  4,  1904,  Letter,  Moon  to  Chapman,  re  Steu- 
nenberg statement  not  received 4611 

Feb.  22,  1904,  Telegram,  Barber  to  Borah,  "We 
want  all  accessible  claims  on  Grimes  Creek 
at  $1200  or  less,  are  sending  you  $10,000, ".4571 

March  21,  1904,  Letter,  Moon  to  Steunenberg,  re 
Mondell  Bill  and  its  relation  to  their  scrip  . 
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Also  asking  for  financial  report 4612 

May  20. 1904,  Barber  and  Moon  aect.  with  North- 
western Lumber  Co 4768 

May  28,  1904,  Letter,  Barber  Lumber  Co.  to 
Steunenberg,  Financial  statement  not  re- 
ceived   4614 

June  6,  1904,  Letter,  Steunenberg  to  Moon,  re- 
ports titles  on  hand;  Boise  Basin  12  titles; 
''Will  take  5,000  at  $5.30,  10,000  at  25 

4160  acres,  exclusive  of  N.  P.  acreage 4615 

June  21,  1904,  Letter,  Barber  Lumber  Co.  to 
Steunenberg,  asking  for  financial  statement 

in  detail 4595 

June  25,  1904,  Letter,  Barber  to  Steunenberg, 
asking  for  financial  statement  and  that 
deeds  be  recorded  and  records  and  memo- 
randa be  sent  to  head  office 4596 

June  28,  1904,  Letter,  Steunenberg  to  Moon, 
"List  of  lands  upon  which  the  Barber  Lum- 
ber Co.  has  title  or  initiated  title" 4622 

July  1,  1904,  Letter,  Steunenberg  to  Barber.  All 
deeds  except  5  have  been  recorded.    Expect 

to  start  for  Eau  Claire 4616 

Aug.  31,  1904,  Letter,  Barber  to  Chapman,  sal- 
ary $70  per  month  provided  for  Steunen- 
berg     4652 

Nov.  16,  1904,  Letter,  Barber  to  Chapman,  un- 
derstanding with  Steunenberg  relative  to 
Crooked    river   a    verbal    one — been   fully 

complied  with 4535 

Dec.  27,    1904,    Letter,    Steunenberg   to    Zapp. 
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Transmitting-  list  of  Lands  on  which  Koelsrh 
paid  taxes  last  year 5218 

December  1904,  Books  of  Barber  Lmnber  Com- 
pany open  at  Boise 2815 

March  14, 1905,  Letter,  Sweet  to  Barber  &  Moon, 
Sweet  wants  to  interest  them  in  Cuban 
timber,  needs  $100,000 4833 

March  22,  1905,  Letter,  Chapman  to  Long  ask- 
ing for  Mrs.  Long's  name  to  insert  in  deed  3420 

March  27,  1905,  Letter,  Long  to  Chapman  in  an- 
swer to  letter  of  March  22nd 3421 

April  5, 1905,  Letter,  Chapman  to  Long  enclosing 

Quit  Claim  Deed  for  signature 3422 

April  15, 1905,  Letter  from  Long  to  Barber  Lmn- 
ber Co.,  covering  executed  Deed 3423 

May  22,  1905,  Letter,  Chapman  to  Rand,  asking 

him  to  execute  Quit  Claim  deed,  enclosed,  2916 

June  17,  1905,  Letter,  Rand  to  Chapman,  Deed 

returned, — some  mistake  2917 

June  27, 1905,  Letter,  Chapman  to  Rand,  explan- 
ation and  again  asking  Rand  to  execute 
Deed    2918 

July  8,  1905,  Rand  to  Chapman,  agreeing  to  ex- 
ecute Quit  Claim  Deed   2919 

July  15,  1905,  Plat  of  6-4  filed  in  Boise  Land 

Office 3009 

July  20,  1905,  Chai)nian  to    Rand    re-enclosing 

Quit  Claim  Deed  for  signature 2920 

July  24, 1905,  Rand  to  Barber  Lumber  Company, 

Letter,  enclosing  signed  deed 2921 

Feb.  9,  1906,  Letter,  Chapman  to  Barber,  Steun- 
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ettiberg's  Staitement  covers  239  timber 
and  stone  claiius  at  800  to  $1000,  lie  lias 
turned  over  233   4645 

Mar.  5,  1906,  Letter,  Barber  to  Carson  in  re- 
proposed  terms  of  settlement  with  Steunen- 
berg's  estate   4647 

Mar.  6,  1906,  Letter,  Barber  to     Chapman     re 

Steunenberg  Administrator 4646 

Aug.  22,  1906,  Letter,  Barber  to  A.  K.  Steunen- 

berg,  in  re  Steunenberg  estate 4649 

Sept.  6,  1906,  Letter,  Barber  to  A.  K.  Steunen- 
berg, enclosing  check  and  notes  in  settle- 
ment Steunenberg  estate  4651 

Jan.  17,  1907,  Letter,  Barber  to  E.  G.  Mullan  em- 
ploying him  to  go  to  Washington  and  see 
why  patents  were  held  up,  giving  list  of 
Patents  Avithheld 4735 

Mar.  20,  21,  1907,  Telegram,  Long  to  Cotton,  "I 

am  subpoened"   4567 

Mar.  21,  1907,  Telegram,  Barber  to  Long,  in  an- 
swer to  telegram  to  Cotton  of  Mar.  20-21.  .  .  .4567 

April  5,  1907,  Contempt  proceedings  vs  Chap- 
man    5287 

May  1,  1909,  List  of  outstanding  stock  of  Bar- 
ber Lumber  Co 4674 

List  of  entries  ujDon  which  Koelsch  paid  taxes  in 

1903   5196 

List  of  entries  upon  which  Steunenberg  paid  tax- 
es in  1904 5202 

List  of  Barber  Lumber  Co.  Lands 5211 

List  of  Barber  Lumber  Co.  stock  and  stockhold- 
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ers 4672 

Steimenberg's  acct 5220 

Pine  Land  Acct 5226 

Land  Expense  Acct 5240 

Attorney's  fees  Acct 5247 

Mill  i^roperty  Acct 5248 

Boise  office  in  acct.  with  Ean  Claire  office  .  .  .5249 

Tax  Acct 5251. 

Steimenberg's  Bank  Acct.  (Commercial  Bank)  5252 
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STATEMENT  OF  CASE. 

Under  this  heading,  and  in  pretended  compliance  with 
Rule  24  of  this  court,  counsel  have  devoted  the  first 
three  hundred  and  thirty-six  pages  of  their  elaborate 
brief  to  presenting  to  this  court  a  medley  of  isolated 
extracts  from  the  evidence  of  about  thirty  of  the  one 
hundred  and  sixty  witnesses  who  testified,  intermixed 
with  gratuitous,  unwarranted  and  unsupported  state- 
ments of  fact,  together  with  many  pages  of  argumen- 
tative conclusions  based  upon  such  unreliable  premises 
as,  "it  is  reasonable  to  suppose;"  "It  can  hardly  be 
doubted;"  "in  the  nature  of  things;"  "would  naturally 


and  easily  account  for;"  "it  is  inconceivable,"  etc., 
and  upon  ingenuous  mathematical  computations  by 
which  both  multiplier  and  multiplicand  are, first  assum- 
ed and  the  product  presented  as  conclusive  evidence  of 
counsel's  legal  conclusion. 

This  statement  of  the  case  is  not  only  in  violation 
of  the  rule  of  this  court,  as  we  construe  it,  but  is  so 
utterly  unreliable,  misleading  and  unfair,  by  reason  of 
the  ingenuous  interpolation  of  argument  with  evidence, 
so  arranged  as  to  convey  the  idea  that  the  argumenta- 
tive portion  is  a  part  of  the  evidence  to  which  citation 
is  made,  that  we  feel  it  our  duty  to  the  court,  as  well 
as  to  our  cause,  to  present,  as  concisely  as  may  be,  in 
view  of  the  voluminous  record:  tirst,  the  issues  made 
by  the  pleadings;  and  second,  a  statement  of  the  im- 
portant facts  which  are  established,  either  by  stipulation 
of  the  parties,  or  by  the  undisputed  evidence  received 
on  the  trial,  leaving  the  inference  and  conclusion  to  be 
drawn  from  such  facts  to  be  discussed  under  the  portion 
of  this  brief  containing  our  argument;  and  third,  the  re- 
sult and  decree  of  the  trial  court. 


Nature  of  Action  and  Issues  Involved. 


This  is  an  action  brought  by  the  Government,  pray- 
ing for  judgment  that  two  hundred  and  ten  patents  is- 
sued to  the  entrymen  named  in  the  bill  be  declared  void 
and  set  aside  and  the  lands  embraced  therein  restored  to 
the  public  domain. 


ALLEGATIONS  OF  BILL.  The  allegations  of  the 
bill  are  contained  in  nine  paragraphs  as  follows: 

1.  This  paragraph  charges  that  complainant  was 
the  owner  of  the  lands  therein  described,  and  then  pro- 
ceeds to  set  out  the  provisions  of  the  Timber  and  Stone 
Act,  so-called. 

2.  That  the  General  Land  Office,  pursuant  to  au- 
thority vested  in  it  by  the  Timber  and  Stone  Act,  pre- 
scribed and  promulgated  certain  regulations,  including 
certain  questions  to  be  asked  entrymen  at  the  time  of 
making  final  proof,  which  questions  are  set  forth  in 
detail. 

3.  That  the  defendant  Barber  Lumber  Company 
and  others,  intending  to  defraud  complainant,  did  com- 
bine, confederate  and  agree  together  and  with  Frank 
Steunenberg,  deceased,  John  I.  Wells  and  others,  and  did 
devise  a  plan  whereby,  unlawfully  and  fraudulently,  by 
means  of  fraud,  perjury  and  subornation  of  perjury 
and  other  unlawful  methods,  they  might  unlawfully 
and  fraudulently  procure  for  themselves  and  their  use, 
benefit  and  pecuniary  advantage,  large  quantities  of 
said  public  lands;  and  then  proceeds  to  set  out  in  detail 
the  fraudulent  means  agreed  upon,  which  were — 

(a)  By  procuring  persons  to  avail  themselves  of 
the  provisions  oi  the  Timber  and  Stone  Act,  by  filing 
the  written  statement  required  by  said  Act,  and  doing 
the  other  things  required,  under  the  greement  with  the 
defendant  and  others,  by  which  said  defendant  and  oth- 
ers agreed  to  purchase  said  lands  described  in  the  re- 
spective statements  as  soon  as  applicant  should  secure 
title  thereto. 


(b)  That  in  other  instances  said  unlawful  means 
consisted  in  procuring  persons  to  avail  themselves  of 
the  provisions  of  said  Act  under  an  agreement  with  the 
defendant  and  others  by  which  the  defendant  and  others 
agreed  to  furnish  or  procure  to  be  furnished  and  sup- 
plied to  said  applicant  the  amount  of  money  necessary 
to  pay  all  expenses  in  connection  with  making  said  fil- 
ing and  procuring  title  to  said  lands  under  said  Act,  in- 
cluding the  sum  necessary  to  pay  for  said  land;  where- 
upon said  applicant,  as  soon  as  he  should  obtain  title, 
was  to  deed  his  land  to  this  defendant  and  others. 

(Note.  This  paragraph  is  strictly  a  statement  of  the 
alleged  means  agreed  upon,  and  not  of  acts  done  pur- 
suant to  it.) 

4.  The  bill  then  alleges  that,  pursuant  to  said  con- 
spiracy and  agreement,  and  to  effect  the  object  and 
purposes  thereof,  this  defendant  and  others  unlawfully, 
falsely,  fraudulently  and  corruptly  induced  two  hun- 
dred and  ten  entrymen,  who  are  named  therein,  to  apply 
at  the  land  office,  under  the  Timber  and  Stone  Act,  lud 
did  cause,  induce  and  procure  said  parties,  and  each  of 
them,  to  make  and  subscribe  the  written  statement  re- 
quired by  said  Act  of  persons  desiring  to  avail  them- 
selves of  the  provsions  thereof,  and  to  state  therein 
that  the  applicant  did  not  apply  to  purchase  the  '.md 
described  in  his  statement  for  speculation,  but  in  ,s,"cod 
faith,  and  to  appropriate  it  to  his  own  exclusive  use  a  ad 
benefit,  and  that  he  had  not  directly  or  indirectly  made 
any  agreement  or  contract,  or  in  any  way  or  manner, 
with  any  person  or  persons  whomsoever,  by  which  the 
title  he  might  acquire  from  the  Government  of  the  Unit- 


ed  States  might  inure,  in  whole  or  in  part,  to  the  benefit 
-of  any  person  except  himself. 

That  thereafter,  pursuant  to  said  unlawful  conspiracy 
and  agreement,  and  to  carry  out  and  effect  the  object 
thereof,  this  defendant  and  others  induced  and  procur- 
ed the  entrymen  named  to  appear  before  the  Land  Of- 
fice and  answer  certain  questions,  being  the  questions 
prescribed  by  the  Commissioner  of  the  General  Land 
Office,  and  alleges  that  each  of  said  persons,  by  the  pro- 
curement of  this  defendant  and  others,  did  answer  said 
questions  in  effect  that  he  had  not  sold  or  transferred 
his  claim  to  the  land  for  which  he  made  application  to 
purchase  since  making  his  sworn  statement;  that  he 
had  not  directly  or  indirectly  made  any  agreement  with 
any  person  by  which  the  title  he  might  acquire  from  the 
Government  might  inure,  in  whole  or  in  part,  to  the 
benefit  of  any  persons  except  hirnself ;  and  that  he  made 
his  entry  in  good  faith  for  the  appropriation  of  the  land 
exclusively  to  his  own  use,  and  that  no  other  person, 
firm,  corporation  or  association  had  any  interest  in  the 
entry  he  was  making,  or  in  the  land,  or  in  the  timber 
thereon,  and  that  he  paid,  out  of  his  own  individual 
funds,  all  the  expenses  in  connection  with  making  said 
filing,  and  that  he  expected  to  pay  for  the  land  with  his 
■own  money. 

(Note.  This  allegation  is  the  important  one  in  the 
bill,  and  is  the  only  one  alleging  unlawful  or  fraudulent 
conduct  on  the  part  of  this  defendant,  or  anyone  else. 
The  allegation  therein  contained,  that  this  defendant 
induced  and  persuaded  these  two  hundred  and  ten  en- 
trymen to  make  their  filing  and  final  proof,  is  the  only 


charge  in  the  complaint  tending  to  show  fraud  on  the 
part  of  this  defendant,  and  presents  the  one  single  issue 
involved  in  this  action.) 

5.  It  is  then  alleged  that  the  statements  made  by 
each  of  the  two  hundred  and  ten  entrymen,  both  at  the 
time  of  making  their  original  filing  and  at  the  time  of 
making  their  final  proof,  were  false,  and  were  known 
by  the  entrymen  and  by  this  defendant  and  others  to 
be  false  at  the  time  they  were  made,  and  then  proceeds, 
"that  in  truth  and  in  fact  divers  of  said  several  appli- 
cants had  been  supplied  and  furnished  the  money  with 
which  to  pay  for  said  lands  and  fees  and  expenses  inci- 
dent to  obtaining  title  thereto  by  this  defendant  and 
others;  and  the  title  to  said  lands  was  so  obtained  by 
each  of  the  several  persons  named  as  applicants  for  the 
purpose  of,  and  with  the  understanding  that  the  same 
should  be  conveyed,  at  the  request  of  the  defendants, 
as  soon  as  title  should  be  obtained  from  the  United 
States. 

6.  This  paragraph  contains  conclusions  of  law  only, 
in  alleging  that  by  means  of  the  scheme  and  process 
set  forth  this  defendant  defrauded  the  complainant,  and 
that  the  patents  issued  thereon  were  void. 

7.  That  the  patents  described  were  issued  within  six 
years  of  the  filing  of  the  bill. 

8.  That  this  defendant  and  others  induced  the  entry- 
men  named  to  convey  the  lands  acquired  by  them  to 
Albert  E.  Palmer,  Geo.  S.  Long  and  Horace  S.  Rand, 
pursuant  to  the  unlawful  agreement  thereinbefore  set 
forth. 

9.  The  ninth  paragraph  consists  of  a  descriptioi;  of 


the  lands  alleged  to  have  been  fraudulently  procured, 
with  the  name  of  the  person  to  whom  such  patents  were 
issued. 

ANSWER.  The  answer  of  the  defendant  Barber 
Lumber  Company,  (the  only  defendant  served)  admits 
the  allegations  of  paragraphs  1,  2  and  7.  it  denies 
the  existence  of  any  conspiracy  on  the  part  of  this  de- 
fendant, or  that  it  induced  or  persuaded  any  person  to 
enter  land  under  the  Timber  and  Stone  Act,  or  induced 
any  person  to  testify  falsely  before  the  Land  Office  or 
elsewhere,  and  denies  that  it,  alone,  or  in  connection 
with  any  other  person,  did  any  act  or  procured  any  act 
to  be  done  in  violation  of  the  laws  of  the  United  States, 
and  denies  that  the  patents  issued  to  the  persons  named 
in  said  bill  were  issued  illegally  or  procured  by  means  of 
the  fraudulent  process  therein  set  forth. 

Further  answering  said  bill  of  complaint,  the  defen- 
dant denies  that  it,  at  any  time,  entered  into,  or  was  a 
party  to  any  agreement,  combination,  confederation  or 
conspiracy  with  the  other  defendants,  or  with  any  or  all 
of  the  persons  named  in  the  bill  of  complaint,  having 
for  its  object  to  defraud  the  complainant  of  any  of  its 
public  lands,  and  denies  that  it,  at  any  time,  did  any  act, 
or  procured  any  act  to  be  done,  or  knew  of  any  act  be- 
ing done  by  any  of  the  parties  named  in  the  bill  of  com- 
plaint pursuant  to  any  agreement,  confederation  or 
conspiracy  to  defraud  the  United  States  in  any  manner. 

Further  answering,  and  as  a  separate  defense,  the  de- 
fendant alleges,  that  it  purchased  the  lands  described  in 
the  bill  which  are  named  in  the  schedule  thereto  attach- 
ed, for  a  valuable  consideration,    which   consideration 
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was  paid  by  the  defendant  without  knowledge  or  notice 
of  any  defect  in  the  title,  or  with  any  knowledge  or  no- 
tice that  the  laws  of  the  United  States  had  not  been,  in 
all  things,  complied  with,  and  without  knowledge  or 
notice  of  any  claim  on  the  part  of  complainant  to  that 
etTect.  That  relying  upon  the  final  receipt  issued  by 
the  Government  prior  to  the  time  each  such  tract  was 
purchased,  this  defendant  has  expended  large  sums  in 
the  erection  and  construction  of  sawmills  and  manufac- 
turing plant  for  the  manufacture  of  the  timber  located 
on  said  land.  That  complainant,  for  more  than  two 
years  after  the  issuance  of  said  patents,  took  no  action 
to  set  the  same  aside,  or  call  the  same  into  question  in 
any  manner,  notwithstanding  its  officers  were  well 
aware  of  the  facts  relative  to  the  entry  of  said  lands  and 
concerning  the  title  thereto. 

Under  these  pleadings  the  one  issue  and  the  only  is- 
sue involved  is 

i  "Did  the  defendant  Barber  Lumber  Company,  pur- 
suant to  a  conspiracy  with  the  entrymen  and  others,  in- 
duce and  procure  these  entrymen  to  exercise  their  re- 
spective rights  under  the  Timber  and  Stone  Act  for  the 
benefit  of  the  Barber  Lumber  Company,  under  an  agree- 
ment entered  into  at  or  prior  to  the  time  they  made  their 
original  filing,  to  which  it  was  a  party,  by  which  the  title 
they  might  acquire  was  to  be  transferred  and  turned 
over  to  defendant?" 


9 
Character  of  Complainant's  Evidence. 


The  evidence  was  taken  before  special  examiners 
without  power  or  authority  to  limit  the  examination 
within  legal  rules.  As  a  result,  all  limitations  as  to  the 
admissibility  or  competency  of  evidence  was  disregard- 
ed. The  voluminous  record  here  presented  resembles 
a  "sweat-box  examination"  by  a  special  agent,  more 
than  the  legal  trial  of  an  issue  of  law  or  fact  by  a  court 
of  justice.  To  all  this  evidence  defendant  strenuously 
objected,  and  on  the  submission  of  the  cause  to  the 
court  moved  to  strike  out  as  incompetent,  irrelevant  and 
immaterial  substantially  all  of  the  government's  evi- 
dence (pp.  5641  to  5665). 

As  illustrative  of  the  character  of  the  evidence  relied 
upon  by  the  Government  in  the  trial  court,  and  in  this 
court,  we  select  at  random  the  following: 

(a)  Each  entryman  was  questioned  with  reference 
to  his  or  her  evidence  before  the  land  office  at  the  time 
of  making  final  proof,  particularly  with  reference  to 
the  questions  formulated  by  the  Department,  and  which 
the  United  States  Supreme  Court,  in  United  States  v. 
Williamson  and  United  States  v.  Biggs,  held  to  be 
wholly  immaterial  and  improper;  and  then,  in  each  in- 
stance, the  evidence  of  such  entryman  before  the  land 
office  at  the  time  of  making  tinal  proof,  was  offered 
in  evidence  against  defendant's  objection  (pp.  140- 
141). 

(b)  A  large  amount  of  evidence,  documentary  and 
otherwise,  relative  to  entries  made  by  Arthur  Anderson, 
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Harvey  Wells,  James  T.  Ball,  Abel  T.  Hunter  and  Al- 
bert Nugent  was  offered  and  received,  against  defend- 
ant's objection  that  the  lands  entered  by  said  entrymen 
were  not  involved  in  this  action  and  this  defendant  ac- 
quired no  lands  by,  through  or  under  any  of  said  entry- 
men  whose  entries  were  cancelled  and  never  went  to 
patent. 

(c)  L.  L.  Sharp,  a  special  agent  of  the  Department 
of  Interior,  was  permitted  to  testify  relating  to  protests 
filed  with  the  Department,  and  with  reference  to  reports 
made  by  him  to  the  Department,  without  producing  or 
explaining  the  absence  of  such  protests  and  reports. 
This  same  witness  was  permitted  to  testify  as  to  con- 
versations had  by  him  with  the  register  of  the  local  land 
office  and  other  employees  of  the  Government  "(pp. 
1022-1130). 

(d)  Arthur  Anderson  was  called  by  the  Govern- 
ment, and  thereafter  witnesses  Botcher  and  Ponchia 
were  called  for  the  purpose  of  impeaching  him.  Sub- 
stantially one  half  of  the  evidence  offered  by  complain- 
ant was  for  the  purpose  of  impeaching  the  other  half. 

(e)  A  large  amount  of  evidence,  consisting  of  type- 
written statements,  purporting  to  be  made  to  the  United 
States  District  Attorney  out  of  court,  by  various  wit- 
nesses who  were  called  by  the  Government,  were  read 
into  the  record,  which  statements  are  now  referred  to 
as  evidence  in  this  case  (pp.  1273-1276-1283;  1649- 
1653;  1876;  1923-1931;  1944-1952;  2217;  2277;  2751- 
2757  and  many  other  instances). 

(f)  Witness  Junius  Wright,  called  for  the  Gov- 
ernment, was  permitted  to  testify  to  a  long  conversation 
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had  with  John  I.  Wells  in  1905,  after  all  the  patents  in- 
volved in  this  action  had  been  issued  (pp.  3565-3570). 

(g)  Many  opinions  and  decisions  rendered  by  the 
local  land  ofi^ce  at  Boise,  Commissioner  of  the  General 
Land  Office  and  Secretary  of  the  Interior,  in  the  matter 
of  entries  not  embraced  in  the  complaint  in  this  action, 
were  offered  and  received  a^i^ainst  defendant's  objec- 
tion (pp.  3257;  3337-3369). 

(h)  A  large  amount  of  correspondence  between  the 
local  land  office  and  the  Department  at  Washington,  re- 
lating to  entries  not  mentioned  in  the  complaint  herein, 
were  received  (p.  3369). 

(i)  Several  conversations  between  plaintiffs  wit- 
ness Sharp  and  plaintiff's  witnesses  Foster  and  (.amp- 
bell,  and  other  conversations  between  said  witnesses 
Foster  and  Campbell,  were  offered  and  received  by  the 
Government,  without  any  evidence  that  the  defendant 
or  any  of  its  officials  were  present  or  participating  (pp. 
1033;  1035). 

(j)  Almost  every  entryman  was  permitted  to  tes- 
tify to  conversations  between  himself  and  his  neighbors 
and  others  not  parties  to  this  action,  and  in  this  manner 
a  large  amount  of  saloon  and  back-yard  gossip  and 
street-corner  discussion  has  been  injected  into  this  rec- 
ord. For  instance:  William  Abrams  testified  to  conver- 
sation with  his  neighbor  Ballentine  (135);  Louis  K. 
Burns  testified  to  conversation  with  plaintiffs  witness 
West  (160);  West  testified  to  a  conversation  between 
himself  and  one  Nelson  (209);  Ballentine  testified  to  a 
conversation  between  himself  and  Nelson  (227) ;  plain- 
tiff's witness  Brisban  testified  to  conversation  with  his 
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neighbor  Rice  (287);  plaintiflf's  witness  Nibler  testified 
to  a  conversation  between  himself  and  one  Link,  a  bar- 
tender in  a  saloon  (3 12) ;  the  plaintiff's  witness  Samuel 
Gregg  testified  to  a  conversation  between  himself  and 
one  Pearson  (362);  plaintiff's  witness  Sarah  Gregg 
testified  to  a  conversation  with  her  husband,  Samuel 
Gregg  (384);  plaintiff's  witness  Blevin  testified  to  a 
long  conversation  between  himself  and  plaintiff's  wit- 
ness Rice  (393);  plaintift^'s  witness  Mack  Gillum  tells 
us  what  plaintiff's  witness  William  Pearson  told  him 
(407);  plaintiff's  witness  Keene  tells  us  what  Dean 
West  and  Oral  Dye  told  him  (533);  plaintiff's  witness 
Benjamin  Allen  testified  to  a  conversation  between  him- 
self and  one  Thompson  (573)  and  an  agreement  he, 
Allen,  made  with  one  Humphrey  (401);  plaintiff's  wit- 
ness James  testified  to  a  conversation  he  had  with  one 
McDonald  (602);  Margaret  Pearson  is  permitted  to 
testify  to  a  conversation  between  herself  and  her  hus- 
band, William  Pearson  (629) ;  Willis  C.  Lane  testified 
to  a  talk  between  himself  and  his  brother  (641 ) ;  plain- 
tiff's witness  George  T.  Ellis  states  a  conversation  be- 
tween himself  and  one  Joseph  Belk  (719);  plaintiff's 
witness  Walter  Harrison  purports  to  state  a  conversa- 
tion between  himself  and  one  Dean  West,  (760) ;  Louis 
M.  Folsom  testified  to  a  talk  he  had  with  one  Jack  Nel- 
son (952);  plaintiff's  witness  John  T.  Morrison  testi- 
fied to  a  conversation  with  one  Calvin  Cobb  (1107); 
Mary  Link  testified  at  length  to  what  her  husband  told 
her  about  the  entry  of  timber  lands  (1153) ;  and  many 
others  of  similar  character. 

(k)      A  vast  amount  of  so-called  evidence,  which  is 
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referred  to  and  relied  upon  by  counsel  in  their  brief  in 
this  court,  will  be  found  on  investigation  to  consist  of 
what  is  referred  to  on  the  trial  as  "sweat-box  state- 
ments," taken  by  special  agents.  United  States  district 
attorneys  and  assistants  from  some  of  the  witnesses 
called  by  the  Government  out  of  court  and  for  use  be- 
fore grand  juries  and  on  other  trials. 

(1)  During  the  trial  at  Boise,  the  daily  press  re- 
ported the  progress,  and  some  of  the  evidence  now  re- 
lied upon  is  such  newspaper  reports,  to  establish  which 
the  Government  called  as  a  witness  one  Max  Taylor,  a 
reporter  of  a  daily  paper  (pp.  3233-3241). 

(m)  Government's  witness  E.  E.  Garrett,  formerly 
Register  of  the  Land  Office  at  Boise,  and  who  approved 
a  certificate  for  patent  for  every  entry  involved  in  this 
action,  was  permitted,  against  defendant's  objection, 
to  testify  to  conversations  between  himself  and  Gov- 
ernment's Special  Agent  Sharp  (3222),  with  George 
M.  Parsons  (3336)  and  Hon.  W.  E.  Borah  (3012), 
and  with  many  other  people  not  in  any  manner  con- 
nected with,  or  representatives  of  the  defendant,  and 
among  other  things  was  permitted  to  testify  that,  in  his 
opinion,  Inspector  Sharp  changed  his  attitude  with  ref- 
erence to  these  claims  after  he  returned  from  a  visit  to 
Portland  (p.  3221). 

The  foregoing  fairly  illustrates  the  character  of  the 
testimony  upon  which  the  complainant  relies.  A  mo- 
tion of  defendant  to  strike  out  this  evidence  (pp.  5641 
to  5665)  cites,  in  many  instances,  the  page  of  record  on 
which  the  particular  evidence  will  be  found.  These 
pages  refer  to  the  page  of  record  in  the  trial  court,  and 
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not  the  page  of  record  on  this  appeal.  The  evidence, 
however,  will  be  found  by  referring  to  the  evidence  of 
the  witness  named  in  each  paragraph.  The  defendant 
hereby  renews  each  and  every  objection  made  during 
the  trial,  and  renews  its  motion  above  referred  to. 


Result  In  Trial  Court. 


The  cause  coming  on  to  be  heard  on  the  evidence 
thus  taken,  the  court  held:  (a)  that  it  was  unnecessary 
to  consider  the  objections  of  defendant  to  the  compet- 
ency and  materiality  of  the  evidence,  for  the  reason  that 
it  did  not  affect  the  conclusions  arrived  at,  whether  such 
evidence  was  competent  or  otherwise,  and  (b)  that  the 
averments  of  the  bill  were  not  sustained  by  the  evidence, 
and  that  it  should  be  dismissed.  (See  opinion,  pp. 
5678  to  5712.) 

A  decree  was  accordingly  entered  dismissing  the  bill 
(p.  5710),  and  from  this  decree  complainant  has  ap- 
pealed to  this  court,  urging  that  the  court  erred  in  dis- 
missing the  bill  and  in  refusing  to  enter  a  decree  in  ac- 
cordance with  the  prayer  of  the  complaint. 


Leading  Facts. 


The  following  leading  and  controlling  facts,  are  es- 
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tablished,  either  by  stipulation  of  the  parties,  or  by  un- 
disputed evidence.  It  is  beheved  that  the  entire  record 
fails  to  present  a  single  instance  where  the  evidence  of 
one  witness  is  met  or  disputed  by  any  competent  evi- 
dence of  another  witness.  Most  of  these  facts  were 
specifically  found  by  the  trial  court,  and  all  of  them  will 
be  verified  by  reference  to  the  pages  of  record  cited. 

I. 
The  lands  embraced  in  this  action  consist  of  three  dif- 
ferent   tracts,  purchased    by    defendant    at    dilTerent 

times,  under  different  arrangements,  and  known 
as  "Basin  Lands,"  "Crooked  River  Lands"  and  "Six- 
Four  Lands." 

E.  E.  Garret,  pp.  2979-2980. 

Kinkaid,  pp.  4264,  4278,  4288. 

Wells,  p.  4095. 

Opinion  Trial  Court,  5683. 

II 
Basin  Lands,  so  called,  comprised  townships  6,  7  and 
8,  in  ranges  4,  5  and  6.     Crooked  River  Lands  com- 
prised townships  6  and  7,  in  ranges  7  and  8;  and  Six- 
Four  Lands  consisted  of  township  6,  range  4. 

E.  E.  Garret,  pp.  2979-2980. 

Opinion  trial  court,  p.  5683. 

Ill 
The  Basin  Lands  were  opened  to  entry  at  the  follow- 
ing dates,  towit: 

T.  6,  R.  5,  on  Aug.  1,  1874. 

T.  6,  R.  6,  on  March  2%,  1896. 

T.  7,  R.  4,  on  Aug.  1,  1874. 

T.  7,  R.  5,  on  Aug.  9,  1897. 
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T.  7,  R.  6,  on  Aug.  9,1897. 
Crooked  River  Lands  were  opened  to  entry  as  fol- 
lows: 

T.  6,  R.  7,  on  April  19,  1897. 
T.  6,  R.  8,  on  April  19,  1897. 
T.  7,  R.  7,  on  April  19,  1897. 
T.  7,  R.  8,  on  March  28,  1897. 
Six-Four  Lands  were  opened  to  entry  by  the  public  on 
September  I4th,  1903,  after  the  State's  sixty-day  pref- 
erential right  expired. 

See  stipulation,  p.  3111  and  3010. 

IV. 
No  entries  were  made  in  Boise  Basin  until  the  sum- 
mer of  1901,  when  N,  M.  Ruick,  E.  E.  Garret,  the  re- 
ceiver of  the  Boise  Land  Office,  and  others,  organized  a 
railway  company  and  filed  the  plat  of   a  survey   of    a 
railroad  from  Boise  up  into  the  Basin. 
For  date  of  location  see  list,  p.  3294. 
John  I.  Wells,  p.  4072  to  4074. 
Homer  Granger,  p.  1434. 
E.  E.  Garret,  p.  3014  and  3048. 
Opinion  trial  court,  p.  5683. 

V. 
During  the  summer  of  1901,  Paris  &  Manning,  a  firm 
of  locators  residing  in  Minneapolis,  Minnesota,  adver- 
tised in  the  Minneapolis  papers  that  they  were  prepared 
to  locate  Timber  and  Stone  entrymen  on  desirable  tim- 
ber lands  in  Boise  Basin  in  Idaho,  and  through  such 
advertisements  Patrick  H.  Downs,  Henry  Snow  and  two 
women  came  from  Minneapolis  and  made  the  initial  en- 
tries of  the  so-called  Basin  lands  on  August  17th,  1901. 


17 

P.  H.  Downs,  p.  4007. 

Henry  Snow,  p.  3906. 

Opinion  trial  court,  p.  5683. 

VI. 
Downs  and  Snow  were  practical  cruisers  and  timber- 
men,  and  while  waiting  to  prove  up  on  their  claims  were 
employed  by  Mr.  Manning,  of  the  firm  of  Paris  &  Man- 
ning, to  cruise  the  lands  in  Boise  Basin,  estimate  the  tim- 
ber, run  out  the  lines,  etc.  After  working  in  that  capac- 
ity for  several  days  without  being  paid  for  their  services, 
they  concluded  to  begin  locating  on  their  own  account. 

P.  H.  Downs,  p.  4007. 

Henry  A.  Snow,  p.  3906. 

Opinion  trial  court,  p.  5684. 

VII. 
During  the  latter  part  of  September,  1901,  John  I. 
Wells,  a  miner,  residing  at  Centerville,  prompted  by  the 
talk  of  a  railroad  into  the  Basin,  had  procured  a  copy  of 
the  Timber  and  Stone  Act,  and  had  filed  on  a  claim  for 
himself,  and  had  located  several  entrymen,  viz.,  Jennie 
E.  Wells,  his  wife;  Albert  Nugent;  Arthur  Anderson; 
Harvey  Wells,  his  brother;  Jas.  T.  Ball  and  Able  Edward 
Hunter,  all  friends  and  neighbors,  residing  in  the  vicin- 
ity of  Centerville,  receiving  a  location  fee  of  $25  from 
each. 

John  I.  Wells,  p.  4073  to  4077  and  4137. 

Arthur  Anderson,  pp.  2588  to  261 1. 
Albert  Nugent,  pp.  2634  to  2664. 

VIII. 

About  this  time,  October  1st,    1901,    Wells    and 

Downs  concluded  to,  and  did,  form  a  co-partnership  in 
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the  locating  'lousiness,  Wells  going  to  Boise  to  solicit 
business  and  Downs  doing  the  cruising,  estimating  and 
guiding  entrymen  to  lands,  which  were  open  to  entry. 
For  a  short  time  Henry  Snow  was  a  partner,  the  locating 
fee  of  ^25  being  divided  between  the  three,  until  Snow 
proved  up  on  his  claim  in  October,  1901,  when  he  re- 
turned to  Minneapolis.  Thereafter  Downs  and  Wells 
continued  the  business. 

P.  H.  Downs,  pp.  40.10-13;  4027. 

Wells,  p.  4075. 

Opinion  trial  court,  p.  5684. 

IX. 
During  August,  September,  October,  November  and 
December,  1901,  and  January,  1902,  forty-nine  loca- 
tions were  made  in  the  Basin,  of  lands  included  in  this 
action  by  the  firm  of  Wells  and  Downs,  exclusive  of 
those  located  by  Wells  alone  in  September,  and  exclusive 
of  the  filing  of  Downs,  Snow  and  the  women  who  came 
with  them  through  the  firm  of  Paris  &  Manning. 

See  classification  of  entries. 

See  list  of  entries,  pp.  3295  to  3299. 

X 
On  July  13th,  1901,  and  before  any  filings  had  been 
made  in  the  Boise  Basin,  a  general  order  had  been  issued 
by  the  Commissioner  of  the  General  Land  Office,  sus- 
pending action  on  all  Timber  and  Stone  entries  in  Idaho, 
and  elsewhere,  and  requiring  all  filing  and  final  proof 
papers  to  be  sent  to  Washington  for  approval  before 
the  issuance  of  final  receipt  or  certificate.  Until  this 
order  was  vacated  by  order  of  June  6th,  1902,  no  final 
receipt  was  issued  when  final  proof  was  made,  but  a 
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temporary  receipt  for  the  purchase  price  was  .t^iven  each 
entryman,  and  his  testimony  and  that  of  his  witnesses 
was  taken  and  sent  to  Washington  for  approval.  En- 
trymen  were  not  advised  of  this  order  at  time  of  fihng. 

See  letter  of  July  13,  1901,  p.  2976. 

Garret,  pp.  2977  and  2980-81;  3024-3244-3245. 

Opinion  trial  court,  p.  5685. 

XI. 
The  first  entrymen  in  the  Boise  Basin  to  tender  their 
final  proofs  (except  Downs  and  Snow)  were  the  fwe 
persons  who  had  paid  John  1.  Wells  $25  each  to  be  lo- 
cated, viz.,  Albert  Nugent,  Arthur  Anderson,  Harvey 
Wells,  Edward  Able  Hunter  and  John  T.  Ball,  on  De- 
cember 10th,  1901.  They  paid  in  the  purchase  price 
and  made  their  final  proofs,  and  temporary  receipts  were 
issued  to  them  and  their  proofs  sent  to  the  Department 
for  approval.  When  the  time  came  to  make  their  final 
proofs,  Anderson  and  Nugent  had  spent  their  money,  or 
most  of  it,  and  Wells  first  advanced  them  enough  to 
enable  them  to  pay  for  their  land,  and  after  final  proof 
had  been  made,  but  before  final  receipt  issued,  he  pur- 
chased their  claims  for  $650  each,  paying  them  enough 
to  make  $550  and  agreeing  to  pay  the  remaining  $100 
when  a  patent  should  issue.  Their  two  entries,  together 
with  the  entry  of  Ball,  Hunter  and  Flarvey  Wells,  were 
afterwards  cancelled  by  the  Department,  and  they  never 
acquired  the  lands  they  filed  upon. 

Wells,  p.  4078. 

Albert  P.  Nugent,  cross-exam.,  pp.  2664  and  2715. 

Arthur  Anderson,  cross-exam.,  pp.  2611  and  2632. 
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XII. 

About  this  time  other  final  proofs  were  due  to  be  made 
by  entrymen  whom  Wells  and  Downs  had  located,  and 
many  of  them  had  concluded  not  to  pay  for  the  lands 
they  had  filed  upon,  due  to  the  fact  that  much  was  being 
said  in  the  papers  about  land  frauds  in  Oregon,  that 
many  placer  miners  were  protesting  against  the  allow- 
ance of  Timer  and  Stone  claims  in  the  Basin,  claiming 
the  lands  were  mineral,  and  Karl  Paine,  the  District 
Attorney  Boise  County,  was  advising  that  they  had 
no  right  to  make  a  Timber  and  Stone  claim  with  a  view 
of  selling  it. 

Wells,  pp.  4079,  4081,  4082,  4083. 

Homer  Granger,  p.  1434. 

John  Kinkaid,  p.  4233. 
XIII. 
Fearing  that  a  failure  on  the  part  of  those  who  had 
filed  to  prove  up  and  perfect  their  titles  would  make  it 
impossible  to  procure  others  to  file,  and  thus  destroy  the 
profitable  locating  business  he  and  Mr.  Downs  had  es- 
tablished, Mr.  Wells  made  an  arrangement  with  one 
William  Sweet,  on  or  about  December  25th,  1901, 
whereby  Sweet  undertook  to  furnish  Mr.  Wells  the 
money  to  loan  such  of  the  entrymen  who  had  filed  as 
were  unable  or  unwilling  to  pay  for  their  lands,  hoping 
thereby  to  be  in  a  position  to  buy  it  later  if  he  desired 
to  do  so. 

Wells,  pp.  4082  to  4086;  pp.  4154,  4090,  4173. 

Kinkaid,  p.  4234. 

Opinion  of  trial  court,  p.  5685. 
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XIV. 

Pursuant  to  this  arrangement,  Mr.  Sweet  did  furnish 
to  Wells,  and  Wells  loaned  to  the  entrymen  named  in 
Class  B,  some  or  all  of  the  money  used  by  them  in  mak- 
ing final  proof,  aggregating  about  $12,000,  taking  in 
most  cases  the  temporary  receipt  issued  by  the  land 
office  as  security. 

Wells,  p.  4150  and  4168. 

Evidence  of  entrymen,  Class  B. 
XV. 
After  Sweet  had  begun  advancing  money  to  Wells 
and  many  final  proofs  had  been  made  (but  not  ap- 
proved), and  about  January  1st,  1902,  he  employed  de- 
fendant John  Kinkaid  to  purchase  these  claims  for  him 
and  gave  him  certain  sums  of  money  for  that  purpose. 
While  Kinkaid  was  so  employed  he  discovered  that  no 
final  receipts  had  been  issued  and  advised  Mr.  Sweet 
that  he  could  not  safely  buy  on  the  temporary  receipts. 
About  February  10th,  1902,  Mr.  Sweet  formed  a  partner- 
ship with  Gov.  Steunenberg  to  buy  lands,  and  Kin- 
kaid continued  his  attempts  to  buy  good  titles  for  the 
firm  of  Sweet  and  Steunenberg  until  about  April  1st, 
1902,  when  he  returned  every  dollar  which  had  been 
given  him  for  that  purpose,  without  having  purchased 
a  single  claim,  and  on  April  l6th,  1902,  he  left  Boise 
for  Thunder  Mountain,  intending  to  remain  there  per- 
manently. 

John  Kinkaid,  pp.  424  1  to  4256.    See  pp.  4253-54- 
57. 

Steunenberg-Sweet  contract,  Plff's.  Ex.  146  B.  p. 
3007. 

Opinion  trial  court,  p.  5685. 
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XVI. 

Almost  immediately  after  Governor  Steunenberg  be- 
came interested  in  the  venture  of  assembling  a  tract  of 
timber  land  in  the  Basin,  he  began  looking  about  for 
financial  assistance,  and  attempted  to  interest  his  friend, 
A.  B.  Campbell,  of  Spokane,  who  loaned  him  $15,000, 
and  took  under  consideration  a  proposition  to  finance 
the  scheme. 

Steunenberg-Campbell  correspondence,    pp.  3854, 
3859,  3868. 

Opinion  trial  court,  p.  5685. 
XVII. 
While  Campbell  was  considering  he  met  A.  E.  Palmer, 
of  Spokane,  who  formerly  was  employed  by  the  North 
Western  Lumber  Company,  of  Eau  Claire,  with  which 
the  defendants  Barber  and  Moon  were  actively  inter- 
ested, and  who  had  been  requested  by  Messrs.  Barber 
and  Moon  to  report  to  them  any  good  timber  proposi- 
tions he  might  hear  of  in  the  west.  As  Mr.  Campbell 
was  not  a  lumberman,  and  not  desirous  of  going  into  a 
business  he  was  not  familiar  with,  he  told  Mr.  Palmer 
of  the  Steunenberg  proposition,  and  offered  to  turn  it 
'Over  to  him,  giving  him  at  the  time  Mr.  Steunenberg's 
report  on  the  timber. 

A.  B.  Campbell,  pp.  3849,  3882. 

J.  T.  Barber,  pp.  4360,  4361. 

Opinion  trial  court,  p.  5686. 
XVIII. 
On  February  21st,   1902,  Mr.  Palmer  sent  this  writ- 
ten report  to  Mr.  Barber,  at  Eau  Claire,  and  the  day  fol- 
lowing wrote  him  that  $30,000  worth  of  timber  had  al- 
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ready  been  bought  by  Gov.  Steunenberg.  As  a  result 
Mr.  Barber  directed  Palmer  to  have  Steunenberg  come 
to  Eau  Claire  at  his  expense,  and  on  March  6th,  1902, 
Gov.  Steunenberg  arrived  in  Eau  Claire  with  a  letter  of 
introduction  from  Palmer,  dated  March  2nd,  1902. 

J.  T.  Barber,  pp.  4367  to  4370-71-72-73-74,  in- 
clusive. 

Opinion  trial  court,  p.  5686. 
XIX. 
Gov.  Steunenberg  represented,  among  other  things, 
that  he  and  Mr.  Sweet  had  already  bought  6^400  acres 
of  land,  for  which  they  had  final  receipts;  that  they 
would  get  deeds  when  patent  issued,  anTthat  they  had 
kept  back  a  part  of  the  purchase  price  until  deed  was 
issued;  that  a  great  many  Timber  and  Stone  entries  had 
been  made  on  which  final  receipt  had  not  issued,  but 
that  he  was  confident  he  would  be  able  to  purchase  them 
at  not  to  exceed  $5  per  acre  when  they  were  on  the  mar- 
ket. He  further  stated  that  enough  more  land  could  be 
procured  by  the  use  of  scrip  to  make  a  total  of  25,000 
acres.  That  Sweet  was  not  able  to  furnish  enough 
money  to  assemble  a  large  tract,  but  was  willing  to  sell 
out,  and  solicited  Mr.  Barber  and  Moon  to  buy  out 
Sweet's  interest. 

J.  T.  Barber,  pp.  4374  to  4377  and  4403. 

Moon,  p.  4452. 

Steunenberg  contract,  p.  4389. 

Opinion  trial  court,  p.  5686. 

XX. 
As  a  result  of  Gov.  Steunenberg's  visit  to  Eau  Claire, 
and  the  representations  he  made,  the  terms  of  an  agree- 
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ment  were  decided  upon,  by  which  the  Sweet  interest 
was  to  be  transferred  and  assigned  to  Messrs.  Barber  and 
Moon,  provided  Mr.  Pahiier,  after  investigation,  found 
the  representations  made  to  be  correct.  This  contract 
was  drawn  up  by  Mr.  Frawley,  attorney  for  Messrs.  Bar- 
ber and  Moon,  dated  March  1 2th,  1902,  and  signed  by 
Barber  and  Moon  on  that  date,  and  then  sent  to  Pahner, 
with  instructions  to  have  Steunenberg  sign  if  he  found 
things  as  represented. 

J.  T.  Barber,  pp.  4377-4370 

Steunenberg  contract,  p.  438^. 

Palmer's  instructions,  p.  4415. 

Opinion  trial  court,  p.  3o87. 
XXI 
On  April  2nd,  Mr.  Palmer  went  to  Boise,  looked  over 
the  timber  in  Boise  Basin,  with  reference  to  its  character 
and  location,  and  on  April  2nd,  1^02,  reported  adverse- 
ly on  the  proposition  because  of  the  inability  to  drive  the 
logs  by  water  and  the  enormous  expense  of  building  a 
railroad  to  it,  and  recommended  buying  the  timber  on 
Payette  River  instead. 

Moon,  p.  4424. 

XXII. 
Mr.  Moon  then  wired  that  it  the  requisite  amount  of 
timber  of  proper  kind  could  be  had  in  the  Basin,  they 
preferred  that  to  the  I'ayette  Ri\er.  whereupon  Mr. 
Palmer  advised  that  he  could  close  the  deal,  provided 
they  understood  that  no  {xitents  were  issued  and  that  the 
title  would  be  based  upon  Receiver's  receipt;  assuming 
that  "Receiver's  Receipt"  meant  tinal  receipt,  Mr.  Moon 
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wired  him  to  close  the  deal  if  he  considered  title  good 
and  everything  seemed  straight. 

Moon,  pp.  4427  to  4435. 
XXIII. 
On  April  lOlh,  1902,  Mr.  Palmer  closed  the  deal  for 
the  purchase  of  Sweet's  interest  in  behalf  of  Messrs.  liar- 
ber  and  Moon,  and  drew  his  own  checks  for  substantial- 
ly $40,rxjO  to  Sweet  and  Steunenberg,  drawing  on  Bar- 
ber and  Moon  for  the  amount.  Thereupon,  the  con- 
tract dated  March  1 2th,  1902,  was  signed  by  Steunen- 
berg, and  Barber  and  Moon  first  became  interested  in 
the  purchase  of  Basin  Lands. 

Moon,  pp.  4435-6-7-8. 

Sweet  assignment,  p.  4442. 

Opinion  trial  court,  p.  5689. 
XXIV. 
On  this  date,  April  10th,  1902,  no  filings  had  been 
made  in  Crooked  River  tract — Six-Four  was  not  yet 
open  to  entry,  and  of  the  92  Basin  entries  involved  in 
this  action,  74  applications  had  then  been  made,  of 
which  50  had  gone  to  final  prrxjf,  including  that  of  N.  H. 
Young,  made  April  14th.  The  purchase  price  of  these 
50  claims  had  been  fully  paid  to  the  Government,  but 
temporary  receipts  only  had  been  issued,  which  latter 
fact  was  not  known  either  to  Mr.  Palmer  or  Barber  and 
Moon.  Of  the  18  Basin  entries  made  or  filed  after 
April  lOth,  9  belong  to  Class  A,  1  to  Qass  C,  5  to  Qass 
E,  and  3  to  Qass  F. 

See  classification  of  entries. 

Moon,  supra,  pp.  4438-9  and  4667. 

J.  T.  Barber,  pp.  4479,  4663. 
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See  Palmer's  letters,  pp.  4427  to  4435. 

Garret,  p.  3245. 

See  for  list  of  subsequent  filings,  App.,  to  Classifi- 
cation. 

Opinion  trial  court,  p.  5689. 
XXV. 
Prior  to  this  date,  April  10th,  1902,  advancements 
had  been  made  by  John  I.  Wells  to  the  nineteen  entry- 
men  named  in  Class  B,  to  enable  them  to  make  final 
proof;  but  this  fact  was  not  communicated  to  or  known 
by  either  Mr.  Barber  or  Mr.  Moon. 

Barber,  pp.  4479,  4663. 

Moon,  pp.  4461,  4666. 

XXVI. 
On  June  6th,  1902,  the  general  suspension  order  of 
July  13,  1901,  v/as,  in  eflfect,  vacated,  and  the  local  of- 
fices were  directed  to  issue  final  receipts  and  certificates 
on  all  suspended  entries  not  in  the  hands  of  special 
agents,  and  accordingly  final  receipts  were  issued  on  ev- 
ery one  of  the  50  suspended  entries  which  are  involved 
in  this  action,  as  follov/s:  During  June,  1902,  3;  July, 
29;  August,  12;  September,  2;  October,  1;  and  Novem- 
ber, 1.  (Two  having  previously  been  issued  in  May.) 
Non-alienation  affidavits  were  taken  by  local  land  office 
from  each  entryman,  and  the  special  agent  in  charge 
was  consulted  by  land  office  officials  before  issuing  final 
receipt  on  these  suspended  entries.  After  June  6th, 
final  receipt  and  certificate  was  issued  when  final  proof 
was  made. 

See  classification. 

See  letter,  June  6th,  p.  2998. 
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Garret,  pp.  3244  and  3217. 

Opinion  trial  court,  p.  5690. 
XXVII. 
As  soon  as  final  receipts  began  to  issue,  the  first  one 
being  to  one  Jno.  Keane,  on  April  25th,  1902,  Gover- 
nor Steunenberg  wrote  that  it  was  not  necessary  to  wait 
for  patents;  that  final  receipts  were  sufficient;  and  later 
sent  to  Barber  and  Moon  an  opinion  of  Hon.  W.  E. 
Borah  to  that  effect.  In  June,  1902,  he  began  taking 
deeds  on  final  receipts,  and  delivering  same  to  Mr. 
Palmer  under  his  contract. 

Moon,  pp.  4453  to  4458. 

See  also  pp.  4474  and  4476. 

Borah  opinion,  p.  4481. 

Palmer  a-c,  p.  4463. 

Opinion  trial  court,  p.  5690. 
XXVIII. 
After  John  Kinkaid  returned  from  Thunder  Moun- 
tain, and  after  the  order  of  June  6th,  directing  the  issu- 
ance of  final  receipts.  Gov.  Steunenberg  entered  into  a 
contract  with  him  whereby  Gov.  Steunenberg  undertook 
to  pay  him  $800  for  each  deed  and  final  receipt  he  might 
procure  embracing  timber  lands  of  the  character  describ- 
ed in  his  contract  with  Barber  and  Moon.  Upon  de- 
livery of  such  deeds  and  final  receipts  by  Kinkaid,  Gov. 
Steunenberg  paid  him,  and  Gov.  Steunenberg  was  reim- 
bursed in  like  manner  by  Mr.  Palmer,  acting  for  Barber 
and  Moon,  upon  delivery  of  such  deeds. 

Kinkaid,  pp.  4261  to  4264.  See  pp.  4267-4271. 

Steunenberg  Bank  a-c,  June  7,  1902,  p.  2843. 

Palmer  a-c,  pp.  3955,  2860,  4463. 
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Palmer  dl'afts  on  Barber  and  Moon,  p.  4463. 
Opinion  trial  court,  p.  5690. 
XXIX. 
After  making  this  arrangement  with  Governor  Steun- 
enberg,  Mr.  Kinkaid  employed  L.  M.  Pritchard,  in  June, 
1902,  to  make  purchase  of  all  claims  offered  for  sale 
upon  which  final  receipt  had  been  issued. 
Pritchard,  pp.  4187  to  4197. 
Kinkaid,  pp.  4265  to  4269-4272. 
XXX. 
Under  this  arrangement  Mr.  Palmer  paid  to  Gov. 
Steunenberg  the  following  amounts  during  the  follow- 
ing months: 

June,  1902,  $20,000. 
July,  1902,  15,000. 
Aug.,  1902,  5,000. 
Oct.,  1902,  5,000. 
Dec,  1902,  6,000. 
Palmer  a-c,  p.  4463. 

XXXI. 
In  December,  1902,  Mr.  Palmer  removed  to  Canada^ 
where  he  has  since  resided,  and  is  now  confined  in  a  san- 
itarium as  insane.  He  did  not  act  after  that  date  in 
the  purchase  of  the  lands,  all  payment  were  afterwards 
made  to  Gov.  Steunenberg  directly  from  Eau  Claire. 

Final  proofs  were  made  and  f^nal  receipt  issued  in 
every  Basin  entry  during  the  year  1902,  except  those  of 
Oliver  Johnson,  C.  M.  Ballentine  and  D.  G.  Thompson, 
issued  in  January  and  February,  1903.  This  closed  the 
entry  of  lands  in  the  Basin  which  are  involved  in  this  ac- 
tion, with  the  exception  of  eight  entries  made  during  the 
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years,  1904,  1905,  and  1906,  and  which  were  purchased 
by  the  Barber  Lumber  Company  from  entrymen;  and 
the  claim  of  M.  Leta  Eagleson,  upon  which  final  proof 
was  made  3-17-04. 

Cosgrove,  p.  4589. 

Moon,  pp.  4459-4460-4478. 

Classification. 

Watson,  p.  4054. 

XXXII. 
On  July  9th,  1902,  Messrs.  Barber  and  Moon  and 
others  organized  defendant  Barber  Lumber  Company, 
which,  on  July  23,  1902,  bought  from  Barber  and  Moon 
the  Steunenberg  contract,  paying  them  all  they  had  ad- 
vanced under  it,  with  interest,  amounting  to  $68,853.99, 
and  assuming  their  obligations  under  it. 
Moon,  pp.  4669-4670. 

XXXIII. 
The  Barber  Lumber  Company  was  originally  organ- 
ized with  a  capital  stock  of  $150,000,  and  has  since  been 
increased,  from  time  to  time.     There  are  now  outstand- 
ing 13,  955  shares,  of  par  value  of  $1,395,500,  held  by 
many  new  stockholders  who  became  such  since  patents 
were  issued  to  the  land  involved  in  this  action. 
Deft's.  Ex.  B.,  pp.  4672-4673-4674. 
Deft's.  Ex.  C,  pp.  4675. 
Moon,  p.  4671. 

XXXIV. 

Immediately  after  making  the  contract    with    Gov. 

Steunenberg,  Messrs.   Barber  and  Moon  began  trying 

to  purchase  suitable  scrip  to  enable  the  Government  to 

carry  out  his  contract  to  acquire  25,000  acres  in  the 
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Boise  Basin,\nd  on  Aug.  l5th,  1902,  the  Barber  Lum- 
ber Company  had  on  hand  6,000  acres  of  Forest  Reserve 
lieu  scrip,  for  which  they  had  paid  ^32,100  or  ^5.35 
per  acre. 

J.  T.  Barber,  pp.  4397  to  4410. 

Moon,  pp.  4093,  4452,  4614. 

See  ledger  a-c.  Scrip  Land,  pp.  4486  and  4771. 

Opinion  trial  court,  p.  5700. 
XXXV. 
About  September  1st,  1902,  Mr.  Barber  was  in  Boise, 
and  while  there  was  informed  by  Gov.  Steunenberg  that 
there  was  considerable  good  timber  which  might  be  ac- 
quired by  scrip  in  what  is  known  as  Crooked  River 
country,  and  was  directed  by  Mr.  Barber  to  have  it 
looked  over  with  that  in  view.  Gov.  Steunenberg  ac- 
cordingly employed  Mr.  W.  H.  Taylor  to  go  into  that 
country  and  report  on  the  amount  and  character  of  the 
timber.  Mr.  Taylor  went  up  in  October,  1902,  and 
while  there  learned  that  Mr.  Pat  Downs  had  located  a 
large  number  of  Timber  and  Stone  entrymen  in  that  lo- 
cality, and  on  the  identical  land  he  was  directed  to  cruise. 
He  then  returned  and  made  report  to  Gov.  Steunenberg 
of  what  he  had  found,  under  date  of  December  5th, 
1902.  Gov.. Steunenberg  immediately  went  to  Eau 
Claire,  and  reported  that  the  attempt  to  lay  scrip  had 
failed,  and  also  reported  that  final  proof  was  being  made 
on  the  Timber  and  Stone  entries,  and  that  the  entrymen 
had  put  the  sale  of  their  claims  in  the  hands  of  John 
Kinkaid,  and  that  through  Kinkaid  he  thought  they  could 
be  bought  for  :^l,000  per  claim.  He  was  thereupon 
authorized  to  have  Mr.  Taylor  look  it  over,  see  that  the 
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timber  was  as  claimed,  and  if  it  was,  to  negotiate  for  its 
purchase.  From  that  time  until  February  11th,  these 
negotiations  were  pending  between  Gov.  Steunenherg 
and  Kinkaid,  when  the  deal  was  closed  by  Steunenberg 
agreeing  to  pay  $950  per  claim,  and  on  that  day  Gov- 
Steunenberg  drew  on  Barber  Lumber  Company  for 
;^20,000,  and  deposited  it  to  the  credit  of  F.  Steunenberg, 
Agent,  in  the  bank  at  Caldwell.  This  was  the  first 
money  furnished  for  this  purpose,  and  the  beginning  of 
his  agency  account. 

J.  T.  Barber,  pp.  4502  to  4537. 

Taylor  report,  p.  4504. 

Stipulation  of  Bank  a-c,  Steunenberg,  Agent,  p. 
2846. 

Ledger,  a-c,  Steunenberg,  pp.  4527,  4528. 

Kinkaid,  pp.  4278  to  4284. 

Opinion  trial  court,  p.  5694-5-6. 

XXXVL 

During  the  month  of  February,  1903,  $45,000  was 

furnished  to  F.  Steunenberg  as  agent;  during  March, 

1903,  $20,000;  during  April,  $10,000;  all  to  purchase 

Crooked  River  claims.     Final  proofs  were  made  on  the 

Crooked  River  entries  involved  in  this  action  as  follows: 

November,  1902,    2. 

December,  1902,  23. 

January,    1903,    21. 

February,    1903,   12. 

March,         1903,  12. 

April,  1903,     2. 

May,  1903,    5. 

July,  1903,     2. 
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August,       1903,     1. 

October,      1903,    8. 

November,  1903,  4. 
Of  the  92  Crooked  River  entries  described  in  the  com- 
plaint, all  had  been  filed  upon  prior  to  February  11, 
1903,  except  fourteen,  which  were  filed  upon  during  the 
spring  of  1903,  after  which  no  further  lands  were  en- 
tered in  that  section.  The  purchase  of  these  claims  dur- 
ing the  summer  of  1903,  closed  the  Crooked  River  trans- 
actions, and  the  defendant  still  had  on  hand  6,000  acres 
of  scrip  it  had  not  been  able  to  place. 

Ledger  a-c.  Steunenberg,  p.  5220. 

Stipulation  of  deposits,  p.  2842. 

Classification. 

Opinion  trial  court,  p.  5695. 
XXXVII. 
Like  the  Basin  entries,  all  the  entrymen  paid  Wells, 
and  Downs  $25  apiece  to  be  located,  which  fee  included 
procuring  their  papers  to  be  made  out,  instructions  as  to 
filing,  etc.  Downs  stayed  in  the  timber,  while  Wells 
collected  the  fee,  arranged  the  parties  who  desired  to  lo- 
cate, etc. 

Wells,  pp.  4077  and  4099. 

Downs,  pp.  401 1  to  4023. 

See  evidence  of  every  entryman. 
XXXVIIL 
On  September  14th,  1903,  town  six,  range  four,  was 
opened  to  entry,  the  state's  sixty-day  preference  having 
expired  on  Saturday,  September  12th,  and  it  having 
filed  its  selections  on  that  date.  The  scrip  in  Steunen- 
berg's  possession  was  intended  to  be  used  to  take  up 
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what  desirable  lands  the  state  did  not  take.  It  was  in 
the  name  of  S.  G.  Moon,  and  during  the  week  prior  to 
September  14th,  Gov.  Steunenberg  employed  Atty.  J.  J. 
Blake  to  prepare  the  necessary  papers  to  use  this  scrip, 
and  under  his  direction  sent  for  duplicate  power  of  at- 
torney to  be  used  in  filing. 

Garret,  p.  2969. 

J.  J.  Blake,  pp.  4035-7-8. 

J.  T.  Barber,  pp.  4543,  4544  and  4550. 

Moon,  pp.  4550  to  4560. 

Kinkaid,  p.  4291. 

Opinion  trial  court,  p.  5698. 
XXXIX. 
Patrick  Downs,  having  located  all  the  available  and 
desirable  claims  elsewhere,  and  knowing  the  intention 
to  scrip  this  T.  6,  R.  4,  employed  John  Kinkaid  to  as- 
certain, if  he  could,  what  lands  the  state  was  going  to 
select  before  such  selections  were  filed.  Mr.  Kinkaid 
went  to  the  office  of  State  Land  Board  and  got  the  de- 
scriptions, which  the  State  had  decided  to  take,  and 
turned  them  over  to  Downs  several  days  before  Sep- 
tember 14th.  With  this  information  Downs  begun  lo- 
cating the  many  applicants  he  had  for  Timber  and  Stone 
claims,  and  located  about  27  on  Friday. and  Saturday, 
September  11th  and  12th.  These  entrymen,  knowing 
of  the  proposed  use  of  scrip,  and  to  prevent  such  use, 
stood  in  line  the  night  of  September  I3th,  and  were  on 
hand  to  make  their  respective  filings  when  the  office 
opened  in  the  morning.  Because  of  the  necessity  for 
accuracy  and  speed,  Mr.  Downs  employed  Mr.  Kinkaid 
to  make  out  all  the  filing  papers  for  these  entrymen. 
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Wells  was  not  interested  in  these  locations  and  received 
no  part  of  the  location  fee,  which  each  one  paid  to 
Downs.  By  reason  of  the  action  of  Downs  in  forming 
the  line-up,  Steunenberg  was  again  unable  to  place  the 
scrip,  and  the  lands  went  to  the  entrymen  in  due  course. 

Wells,  pp.  4100  to  4102. 

Kinkaid,  pp.  4288  to  4297. 

Downs,  pp.  4014  to  4019. 

F.  L.  Martin,  p.  2483. 

Opinion  trial  court,  p.  5699. 

XL. 
All  the  Six-Four  entries  involved  in  this  action  went 
to  final  proof,  and  final  certificates  were  issued  during 
the  month  of  Decem.ber,  1903.  After  final  receipts  be- 
gan to  issue,  Steunenberg  made  another  arrangement 
with  Kinkaid  similar  to  the  first  one,  agreeing  to  pay 
him  $800  for  each  deed  and  final  receipt  he  should  pro- 
cure covering  lands  of  the  character  required.  Kinkaid 
commenced  buying  these  claims  under  this  arrangement 
in  December,  1903,  and  defendant  sent  the  following 
funds  to  Steunenberg  for  that  purpose  at  the  following 
dates: 

December  24,  1903,  $12,600. 

January,     30,  1904,       6,600. 

March  3,1904,  ■  10,000. 

These  claims  were  all  purchased  during  December, 
1903,  and  January,  February  and  March,  1904,  and  the 
transaction  closed. 

See  classification  as  to  entries. 

Kinkaid,  pp.  4297  to  4301. 

J.  T.  Barber,  pp.  4564  to  4572. 
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See  ledger  a-c.  Steunenberg,  pp.  4600  and  4610. 

See  letter  re-funds,  Dec.  4,  p.  4701. 

See  letter,  p.  4570. 

XLI. 

The  Barber  Lumber  Company  paid  $800  each  for 
all  the  claims  in  Boise  Basin  and  Six-Four,  and  $950 
each  for  all  the  claims  in  Crooked  River,  except  in  a  very 
few  instances,  when  it  paid  more  than  the  above  figures. 
Kinkaid  paid  from  $650  to  $750  for  the  Basin  and  Six- 
Four  claims,  and  S800  for  those  in  Crooked  River. 

See  a-c.  F.  Steunenberg,  pp.  4600  to  4610.' 

Kinkaid,  pp.  4269-4283  and  4300. 
XLII. 
By  an  arrangement  between  Governor  Steunenberg 
and  Kinkaid,  the  profit  Kinkiad  was  making  in  Basin  en- 
tries was  held  back  by  Steunenberg  until  completion, 
and  the  profit  of  $l50  per  claim  he  was  making  on 
Crooked  River  was  paid  to  him  and  then  divided  be- 
tween them  with  the  understanding  that  Gov.  Steunen- 
berg would  repay  it  sometime  in  the  future.  At  the 
time  of  Gov.  Steunenberg's  death  he  still  owed  Kinkaid 
a  part  of  his  profit  on  Basin  purchases,  and  had  not  re- 
paid this  one-half  of  the  profits  made  on  Crooked  River 
purchases. 

Kinkaid,  pp.  4322  to     4326,  4269  and  42  76-77. 

XLIll. 
The  lands  purchased  in  the  Basin  prior  to  1904,  and 

which  are  involved  in  this  action,  were  deeded  by  entry- 
men  to  A.  E.  Palmer;  those  in  Crooked  River  to  H.  S. 
Rand,  a  stockholder  in  the  company,  except  that  of 
Aaron  Ownbey  to  Steunenberg  and  that  of  Jens  Olson 
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and  John  VV■^  Rose,  deeded  to  Palmer;  and  those  in  Six- 
Four  to  Geo.  S.  Long.  During  1905,  at  different  times, 
these  gentlemen  deeded  to  Barber  Lumber  Company, 
which  deeds  were  recorded;  and  all  lands  afterwards  ac- 
quired were  taken  directly  to  the  Company.  The  lands 
purchased  by  defendant  for  millsite  purposes  in  1904 
v/ere  also  taken  in  the  name  of  Rand  and  others.  The 
purpose  of  not  taking  title  direct  from  entrymen  to 
company  was  to  prevent  knowledge  of  the  fact  that  a 
large  company  was  buying  for  operating  purposes,  un- 
der a  belief  that  such  knowledge  would  inflate  price. 

Kinkaid,  p.  4270. 

Deeds,  pp.  3347  to  3366. 

Barber  pp.  4489,  4562  to  4565,  4797. 

Haines,  p.  3274. 

Rand  correspondence,  p.  2917. 

Moon,  p.  4474. 

Chapman,  p.  3989. 

XLIV. 

Beginning  in  1904,  the  complainant  issued  patents 
to  all  the  lands  embraced  in  Bill  of  Complaint,  which 
patents  are  issued  only  after  each  entry  has  been  ap- 
proved by  officers  of  the  local  land  office  and  special 
agents  on  the  ground. 

E.  E.  Garret,  pp.  2996,  2597-3000-3004-3022  and 
3218. 

Report  on  Nobler  claim,  pp.  3369  to  3371. 

Patents  in  evidence. 

XLV. 

At  the  time  these  final  certificates  were  issued,  the 
Land  Department  was  refusing  to  issue  final  certificates 
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to  any  entryman,  when  it  appeared  by  his  final  proof 
that  he  had,  subsequent  to  the  making  of  his  applica- 
tion, and  prior  to  final  proof,  either  encumbered  or 
agreed  to  sell  his  land. 

E.  E.  Garret,  pp.  3019-3020. 
XLVI. 

The  defendant  has  constructed  a  large  and  expen- 
sive manufacturing  plant  at  a  cost  of for 

the  manufacture  of  the  timber  in  question.  The  de- 
fendant has  acquired  and  now  owns  substantially 
60,000  acres  of  land  based  on  Timber  and  Stone  entries, 
of  which  33,600  are  involved  in  this  action. 

Chapman,  pp.  3990  and  3991. 

Ledger  a-c.  mill  property. 
XLVII. 

During  the  entire  period  covered  by  the  transac- 
tions alleged  in  the  complaint,  neither  Barber  nor  Moon 
knew  any  of  the  entrymen,  Kinkaid,  Pritchard,  Wells, 
Downs,  Sweet  or  Martin,  and  had  no  correspondence  or 
other  transactions  with  them  relative  to  these  or  any 
other  lands.     They  were  entire  strangers  to  each  other. 

Barber,  pp.  4362  to  4366  and  4478. 

Moon,  pp.  4412  and  4413. 

Wells,  p.  4084. 

Pritchard,  p.  4186. 

Kinkaid, 

Opinion  trial  court,  p.  5706  and  p.  5690. 
XLVIII. 

Neither  Wells  nor  Downs  were  acting  for  anyone 
but  the  entrymen  in  making  locations,  and  had  no  in- 
terest in  the  purchase  or  sale  of  the  claims  they  located, 
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except  to  coTlect  their  location  fee,  with  this  one  excep- 
tion: After  Steunenberg,  acting  for  Sweet,  had  sold 
out  his  interest  to  Barber  and  Moon,  and  had  himself 
made  a  contract  with  them,  and  had  induced  them  to  be- 
lieve that  the  ^22,000  Sweet  had  invested  was  in  the 
purchase  of  final  receipts,  he  arranged  with  Wells,  who 
had  advanced  most  of  this  money  to  certain  of  the  en- 
trymen,  to  see  to  its  collection,  and  to  do  this  Wells 
urged  or  encouraged  each  such  entrymen  to  sell  to  Kin- 
kaid,  for  whom  Mr.  Pritchard  was  acting,  and  at  the 
time  of  such  sale  Wells  made  the  collection,  retained 
something  for  the  use  of  the  money,  and  returned  the 
balance  to  Steunenberg. 

Downs,  pp.  4014  and  401 5. 

Wells,  pp.  4077,  4085,  4088,  4093  to  4095.  [ 

Opinion  trial  court,  p.  5695. 
XLIX. 

After  April  10th,  1902,  when  Barber  and  Moon 
bought  out  Sweet's  interest,  not  a  dollar  of  their  money 
was  advanced  by  way  of  loan  or  otherwise  to  any  en- 
trymen. 

Wells,  p.  4089. 

See  Palmer  a-c,  p.  4463. 

Barber,  4663. 

Moon,  4667. 

L. 

In  addition  to  the  money  sent  Gov.  Steunenberg 

for  the  purchase  of  timber  lands,  other  large  sums  were 

trusted  to  him  for  the  purchase  of  mill-site,  etc.     He  did 

not  render  an  account  as  desired,  and  in  1903  Barber 

and  Moon  beean  to  insist  on  some  accounting  being 
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made.  As  a  result,  he  rendered  an  account  of  his  ex- 
penditures under  the  old  Basin  contract  on  October 
5th,  1903,  and  an  account  of  all  other  expenditures,  on 
July  7th,  1903.  Later,  and  in  July,  1904,  he  came  to 
Eau  Claire,  and  while  there  attempted  to  account  for 
the  balance  up  to  that  date.  He  died  leaving  something 
over  $6,000  not  accounted  for,  some  of  which  has  been 
found  and  some  of  which  he  appears  to  have  used  tem- 
porarily for  his  own  purposes.  These  are  the  only  ac- 
counts rendered  to  Barber  and  Moon  or  defendant  show- 
ing the  items  of  his  disbursements  in  the  company's 
business.  In  these  accounts  he  credited  himself  with 
$950  for  each  Crooked  River  claim  purchased  by  him  of 
and  through  Kinkaid,  and  $800  or  more  for  each  Basin 
or  6-4  claim. 

Steunenberg  statements,  pp.  4600  to  4610. 

Letters  demanding  statements,  pp.    4589,    4596, 
4598,4615,  4616,4617. 

Moon,  pp.  4599-4618-4620. 

LI. 

Every  entryman  whose  land  is  involved  in  this  ac- 
tion made  his  application  to  purchase  without  any  agree- 
ment or  arrangement  of  any  kind  by  which  any  other 
person,  firm  or  corporation  acquired  and  interest  in  or 
lein  upon  the  land  he  applied  to  buy,  and  every  one  paid 
his  or  her  own  location  fee,  expense  of  filing  and  ad- 
vertising, and  making  the  trip  of  more  than  lifty  miles 
to  view  the  land. 

See  evidence  of  every  entryman. 

Opinion  trial  court,  pp.  5690-96-99. 
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LII. 

Neither  Barber  nor  Moon,  nor  any  officer  or  agent 
of  the  defendant  company,  or  anyone  acting  for  or  with 
them,  ever  suggested  to  any  entryman  that  he  testify 
falsely  before  the  land  office,  or  ever  suggested  that  any 
entryman  exercise  his  right  under  the  Timber  and  Stone 
Act  for  his  own  or  for  another's  benefit. 

See  evidence  of  every  entryman. 

Barber,  pp.  4479,  4663-4. 

Moon,  pp.  4667-8. 

LIII. 

All  entries  were  made  and  paid  for  as  shown  by  the 
following  "Classification  of  Entries,"  which  refers  to 
the  page  of  record  where  the  evidence  of  each  entryman 
will  be  found. 

(Note.  This  classification  can  be  assumed  by  this 
court  to  correctly  show  the  important  facts  relative  to 
each  entry  involved.  It  was  duly  served  on  counsel  for 
complainant  before  argument,  with  a  request  that  any 
errors  in  statement  or  classification  be  pointed  out.  No 
exception  has  been  taken  to  it  in  trial  court  or  in  this. 
See  notice,  p.  5640,  and  classification,  p.  5665,  etc. ) 
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Classification  of  Entries  Mentioned  in  Bill  of  Complaint. 

Class  A. 

Basin 30 

Crooked  River 62 

6-4    18       110 

Class  B 19 

Class  C. 

Basin    3 

Crooked  River  4 

6-4   2  9 

Class  D 2 

Class  E 64 

Class  F 6 

Total  entries  involved 210 
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Appendix. 


LIST  OF  BASIN  ENTRYMEN  WHO  FILED  AFTER 

APRIL  10,  1902,  SHOWING  THEIR 

CLASSIFICATION. 

Name.  Class. 

Brisbin,  Ed C. 

Byro,  J.  H E. 

Blake,  J.  J F. 

Ewing,  Clara  B A. 

Ewing,  A.  B A. 

Eagieson,  M.  Laeta  A. 

Gardner,  C.  M F. 

Humphrey,  Henry  A. 

Holcomb,  A.  S F. 

Johnson,  Oliver E. 

Lewin,  Gertrude E. 

McDonald,  J.  G A. 

Marcum,  W.  J E. 

Martin,  Bertha A. 

Phelps,  E.  J A. 

Thompson,  Jennie A. 

Thornton,  Dennis A. 

Warren,  G.  S E. 
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ARGUMENT. 


On  the  Facts. 


No  argument  is  necessary  to  establish  the  foregoing 
facts.  They  are  verities  in  this  case,  made  so  either  by 
stipulation  of  the  parties,  or  by  the  undisputed  evidence 
of  both  parties  and  by  the  findings  of  the  trial  court. 
Any  decree  entered  by  this  court  must  be  one  which  can 
be  supported  by  and  be  consistent  with  such  leading 
facts.  Counsel,  in  their  brief,  do  not  even  assign  as 
error  the  finding  of  such  facts  by  the  trial  court,  but 
urge  only  that  the  decree  entered  was  erroneous.  This 
contention  is  based  upon  the  argument,  that  notwith- 
standing the  undisputed  evidence  and  stipulations  of 
counsel,  standing  alone,  would  support  the  findings 
made  by  the  trial  court,  the  record  contains  evidence  of 
"conditions  and  transactions,"  more  or  less  remotely 
connected  with  or  bearing  upon  the  issues  made  by  the 
pleadings  in  this  case,  which,  unexplained,  tend  to  dis- 
pute the  facts  thus  established  by  the  undisputed  evi- 
dence and  stipulations,  and  which  it  is  claimed  have  not 
been  satisfactorily  explained  by  defendant.  These  "con- 
ditions and  transactions"  are  the  "badges  of  fraud" 
which  are  relied  upon  by  complainant  to  warrant  Ihis 
court  in  finding  that  all  of  the  witnesses  for  both  com- 
plainant and  defendant  testified  falsely  in  this  trial; 
that  the  defendant  and  all  of  the  witnesses  called  in  its 
behalf  and  the  counsel  engaged  in  presenting  its   de- 
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fense  are  criniinals  and  perjurers  as  well  as  frauds;  that, 
as  the  defendant  and  its  principal  witnesses,  who  are 
co-defendants  in  this  action,  have  been  charged  with  de- 
frauding the  Government,  their  evidence  is  not  worthy 
of  credit;  that  the  witnesses  called  by  the  Government 
to  support  the  allegations  of  the  bill  relative  to  their  re- 
spective entries,  and  who,  in  every  instance,  testified 
that  such  allegations  were  absolutely  and  unqualifiedly 
false,  should  not  be  believed,  because,  had  they  testified 
otherwise,  it  would  have  involved  an  admission  of  guilt 
on  their  part;  that  as  all  the  evidence  offered  by  both 
plaintiff  and  defendant  is,  for  such  reasons,  rendered  un- 
reliable and  incredible,  the  facts  established  by  the  undis- 
puted evidence  should  not  be  controlling  upon  this 
court,  and  the  decree  to  be  entered  should  be  based  upon 
the  inferences  to  be  drawn  from  the  alleged  ''badges  of 
fraud"  above  referred  to. 

We.  contend  (a)  that  such  '"conditions  and  transac- 
tions," even  unexplained,  would  be  insufficient  to  over- 
come the  positive  direct  evidence  of  both  parties  to  the 
contrary;  and  (b)  that  under  the  whole  evidence  in  this 
case  such  conditions  and  transactions  do  not  even  create 
a  suspicion  of  fraudulent  conduct  on  the  part  of  this  de- 
fendant, or  of  any  person  acting  for  it,  or  for  whom  it 
was  responsible. 

We  will  discuss  very  briefly  the  evidence  relative  to 
each  of  the  so-called  ''badges  of  fraud,"  and  its  bearing 
upon  the  issues  made  by  the  pleadings  in  this  case : 
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(a)     That  the  five  "Anderson  entries"  were  found 
to  be  fraudulent  and  canceled  by  the  Government. 

What  are  known  as  the  "Anderson  enlries"  in  this 
litigation  comprise  entries  made  by  Artliin-  Anderson, 
Albert  T.  Nugent,  James  T.  Ball,  Abel  E.  Hunter  and 
Harvey  H.  Wells.     (Appellant's  brief,  p.  7U.)     None  of 
these  entries  are  involved  in  this  action.     Each  of  their 
respective  entries  or  first  application  to  purchase  was 
made  on  September  24th,   iQoi,  and  -^ach  made  final 
proof  on  December  lOth,  1901,  on  which  date  tlicy  paid 
the  purchase  price  to  the  Government  ai:d  received  a 
temporary  receipt.     Each  was  located  by  John  1.  Wells, 
and  each  paid  him  a  location  fee  of  twenty-five  dollars. 
As  these  entries  were  made,  final  proof  oflered  and 
money  paid  to  the  government  four  months  before  Bar- 
ber or  Moon  entered  into  their  contract  with  Governor 
Steunenberg,  seven  months  before  this  defendant  was 
organized  or  thought  of,  and  as  each  of  these  entrymen 
was  subsequently  defrauded  by  the  Government  out  of 
the  moneys  he  paid  for  his  land  and  his  entry  canceled 
in  conformity  to  the  uniform  ruling  of  the  land  office 
that  an  agreement  to  incumber  or  sell  made  subsequent 
to  the  original  tiling  and  before  final  proof  vitiated  the 
entry,  the  irrelevancy  of  the  evidence  bearing  on  these 
entries  is  apparent.     The  only  apparent  purpose  for 
which  these  entries  were  dragged  into  the  trial  c  f  this 
case  was  to  create  the  impression  that  John  1.  Wells, 
whose  firm  subsequently  located  many  of  the  entries  in- 
volved, was  representing  this  defendant,  and  procuring 
entries  to  be  made  in  its  belialf,  as  early  as  Septembor, 
1901.     For  this  purpose,  Arthur  Anderson  and  Albert 
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T.  Nugent  were  called  by  the  Government,  and  testified, 
as  did  every  other  entryman  called,  that  at  the  time  of 
making  their  original  applications  to  purchase  they  paid 
with  their  own  money  the  locating  fee  to  Wells,  the  land 
office  and  publication  fees  at  Boise,  and  without  a  sug- 
gestion from  anyone  as  to  what  they  were  to  do  with  the 
land  after  they  acquired  it. 

Arthur  Anderson  testified : 

"1  thought  it  would  be  a  nice  thing  to  acquire  one 
hundred  and  sixty  acres  in  my  old  age.  At  the  time 
Wells  spoke  to  m.e  I  was  thinking  of  it  for  some  time.  I 
knew  the  piece  of  land  I  wanted,  but  was  not  familiar 
with  the  way  to  do  the  business.  I  agreed  to  pay  Wells 
twenty-five  dollars  to  attend  to  it  for  me,  and  paid  him 
twenty  dollars  and  owe  him  the  balance.  Four  of  my 
neighbors  concluding  to  do  the  same  thing,  we  hired  a 
team,  which  I  paid  for  myself,  to  take  us  to  the  land  of- 
fice. I  paid  the  land  office  fees  and  filed  on  this  land. 
At  the  time  I  made  my  filing  I  had  entered  into  no  agree- 
ment in  writing  or  by  word  of  mouth,  express  or  implied, 
with  Wells  or  with  any  other  person  or  firm  or  corpora- 
tion by  which  I  had  agreed  to  turn  this  land  over  to  any- 
body after  I  got  title.  No  one  had  suggested  such  an 
agreement  to  me.  I  intended  to  keep  the  land  for  my 
own  benefit,  to  chop  the  wood  on  it,  as  I  had  every  win- 
ter for  years  past.  I  was  making  plenty  of  money  at 
that  time  in  mining  to  make  final  proof."  (2613-2660). 

Albert  T.  Nugent  testified: 

"1  paid  Wells  twenty  dollars  location  fee,  and  he  gave 
me  the  description  of  the  land,  which  I  took  to  Falks' 
store,  at  Boise.     I  came  to  Boise  for  the  express  purpose 
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of  filing  on  this  land.  I  paid  my  share  of  the  team,  and 
paid  the  land  office,  filing  and  publication  fees  with  my 
own  money.  1  had  neither  borrowed  nor  arranged  with 
anybody  for  money  at  that  time.  1  understood  I  would 
have  to  pay  the  locating  fees  and  land  ofllce  fees  (2668). 
The  first  time  I  heard  anything  about  selling  out  was 
about  the  time  1  made  my  final  proof  (2675-2676).  Be- 
tween the  time  I  made  my  original  entry  and  the  time  1 
came  to  make  my  final  proof  I  have  no  recollection  of 
seeing  Wells  (2697  .  When  Sharp,  the  special  agent, 
came  to  see  me,  he  told  me  it  was  a  crime  for  anybody 
to  enter  a  timber  and  stone  claim  and  sell  out  before 
final  proof  had  been  made,  and  if  1  had  done  such  a 
thing  I  was  liable  under  the  law.  He  further  stated  that 
if  I  would  come  out  and  tell  the  exact  facts,  that  I  would 
be  granted  immunity  from  punishment  (2679).  I  made 
the  affidavit  for  Mr.  Sharp  (see  appellant's  brief,  p.  84) 
under  an  agreement  with  him  that  the  Government 
would  not  prosecute  me,  and  that  I  would  thereafter  do 
whatever  the  Government  wanted  me  to  do  in  the  mat- 
ter of  prosecuting  these  so-called  timber  frauds.  Under 
this  agreement  1  afterwards  filed  a  sworn  complaint 
against  L.  M.  Pritchard,  charging  him  with  having  de- 
frauded the  Government  in  these  timl^er  matters.  At 
that  time  i  did  not  know  Mr.  Pritchard,  and  do  not  know 
him  now  (2680).  At  the  time  I  made  my  original  fil- 
ing, 1  expected  to  be  able  to  dispose  of  the  timber  for 
enough  to  pay  for  all  my  expenses,  and  a  substantial 
profit  besides,  and  have  the  land  left.  That  is  what  I 
expected  and  intended  to  do  at  the  time  I  filed.  This  oth^'r 
plain  of  selling  out  to  Wells,  which  was  ultimately  adopt- 
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ed  was  suggested  to  me  after  the  time  to  prove  up  had 
about  arrived,  and  I  had  not  money  with  which  to  make 
final  proof  (2695).  My  evidence  that  1  gave  to  Sharp, 
my  evidence  in  the  land  office,  and  afterwards  in  the 
Borah  trial  and  in  this  case,  is  on  the  assumption  that  I 
violated  the  law,  because  I  sold  out  before  final  receipt 
and  because  of  the  promise  of  the  Government  of  im- 
munity" (2703). 

While  these  two  ignorant  and  misguided  witnesses 
testified  at  different  times  to  a  different  state  of  facts,  in- 
fluenced no  doubt  by  a  desire  to  earn  the  promised  im- 
muity  for  an  imaginary  crime  which  they  were  told  they 
had  com.mitted  in  disposing  of  their  lands,  or  agreeing  to 
dispose  of  them  before  final  receipt  was  issued,  their 
whole  evidence  establishes  beyond  question  that  at  the 
time  they  made  their  original  filings,  in  September,  1901, 
they  were  neither  promised  nor  knew  of  any  prospec- 
tive puchaser,  but  believed  they  would  be  able  to  sell  the 
land,  if  they  acquired  it,  to  someone  at  a  substantial  prof- 
it, and,  believing  this,  made  their  entries  in  perfect  good 
faith.  When  the  time  for  final  proof  arrived,  Mr.  An- 
derson had  squandered  the  money  set  aside  for  that  pur- 
pose, and  Nugent  was  without  funds.  Mr.  Wells  at  that 
time  had  established  a  thriving  business  as  a  timber  lo- 
cator, in  connection  with  Downs,  and,  for  the  pro- 
tection of  his  own  business,  made  arrangements  to  pur- 
chase their  lands,  advancing  them  sufficient  funds  with 
which  to  make  final  proof.  Under  the  ruling  of  the  De- 
partment at  that  time,  this  was  deemed  fradulent,  and 
this  entire  proceeding,  civil  and  criminal,  as  appears 
from  the  bill  of  complaint,  is  drawn  on  that  theory. 
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Under  that  mistaken  theory  of  the  law,  the  entries  of 
Nugent  and  Anderson  were  canceled,  the  money  they 
had  paid  to  the  Government  forfeited,  and  such  illegal 
forfeiture  constitutes  the  only  tangible  evidence  of 
fraud  developed  by  this  immense  record,  and  the  Gov- 
ernment is  the  guilty  party. 


(b)  That  Wells  and  Downs  located  substantially 
all  of  the  entrymen  whose  entries  are  involved;  that 
either  Kinkaid  or  Pritchard  purchased  many  of  the 
tracts  from  the  entrymen,  and  that  all  were  ultimately 
deeded  to  the  Barber  Lumber  Company. 

These  facts,  in  connection  with  the  mistaken  view  of 
the  law  entertained  by  the  Department  of  Justice,  as 
well  as  the  land  office  otilcials  at  the  time  this  action  was 
commenced,  is  responsible  for  this  entire  litigation.  No 
doubt  the  Government  has  been  defrauded  in  some  in- 
stances by  lumber  companies  and  timber  grabbers,  col- 
onizing their  employees  or  others  on  a  tract  of  timber 
for  the  purpose  of  making  entries  for  the  benefit  of  the 
company,  and  the  fact  that  lands  were  located  by  one 
firm  of  locators,  purchased  by  one  real  estate  dealer,  and 
deeded  to  one  lumber  company,  might  be  sufficient  to 
warrant  a  suspicion  of  concerted  action,  or  even  a  legal 
investigation;  but  the  suspicion  of  the  prosecutor  cannot 
become  the  findings  of  the  court,  unless  the  evidence 
warrants  such  findings,  and  in  this  case  the  evidence 
demonstrates  to  a  mathematical  certainly  that  such  con- 
certed action  did  not  exist;    that     Wells    and    Downs 
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formed  a  partnership  and  entered  into  the  business  of  lo- 
cating entrymen  on  Boise  Basin  lands  in  October,  1901, 
long  before  Sweet  became  interested  in  assembling  the 
tract;  long  before  Governor  Steimenberg  joined  with 
Sweet,  which  was  in  February,  1902;  long  before 
Messrs.  Barber  and  Moon  had  their  first  conference  with 
Governor  Steunenberg  relative  to  these  lands,  in  March, 
1902,  and  long  before  Barber  and  Moon  finally  entered 
into  a  contract  with  Governor  Steunenberg,  on  April, 
10th,  1902,  after  which  date  but  eighteen  entries  were 
made  in  the  Boise  Basin. 

These  facts,  established  by  the  undisputed  evidence, 
necessarily  dispel  any  suspicion  of  concerted  action,  at 
least  as  to  the  Basin  entries.  It  conclusively  appears 
from  the  established  facts  hereinbefore  referred  to  that 
Wells  and  Downs  rushed  entrymen  into  the  "Crooked 
River  tract"  and  "6-4  tract,"  so-called,  for  the  express 
purpose  of  preventing  the  Barber  Lumber  Company 
from  acquiring  those  lands  by  means  of  scrip.  The  in- 
terest of  Wells  and  Downs,  as  locators,  and  whose  live- 
lihood depended  upon  the  twenty-five  dollar  location  fee 
paid  them  by  each  entryman,  was  directly  adverse  to 
that  of  the  Barber  Lumber  Company,  which  had  pur- 
chased scrip  for  the  express  purpose  of  acquiring  these 
lands,  by  means  of  which  they  could  have  acquired  them 
at  a  much  less  price  than  they  were  compelled  to  pay  to 
the  entrymen,  whom  Wells  and  Downs  located. 

The  fact  that  Mr.  Kinkaid  negotiated  with  many,  if 
not  most  of  the  entrymen,  for  the  purchase  of  their 
lands,  taking  deeds  in  the  name  of  Rand,  Long  or  Pal- 
mer, who  were,  of  course,  acting  for  the  Barber  Lum- 
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ber  Company,  is  of  no  greater  significance,  when  viewed 
in  the  light  of  the  evidence  in  this  case.     After  Messrs. 
Barber  and  Moon  had  entered  into  a  written  contract 
with  Governor  Steunenberg,  he  employed  Kinkaid  to 
purchase  Basin  entries  when  the  same  were  oiTered  for 
sale,  paying  him  eight  hundred  dollars  for  each  quarter- 
section.     Mr.   Kinkaid's  interest  was  in  the  profit  he 
was  making,  he  buying  most  of  the  Basin  entries  at  the 
rate  of  six  hundred  and  fifty  dollars  per  claim.     While 
acting  under  this  contract,  it  became  generally   known 
that  Mr.  Kinkaid  was  buying  timber  claims,  and  natur- 
ally, when  final  proofs  had  been  made  in  the  "Crooked 
River"  and  "6-4"  tracts,  and  the  entrymen,  after  making 
several  efforts,  had  failed  to  find  another  purchaser  for 
the  land,  they  went  to  Mr.  Kinkaid,  who,  in  turn,  after 
much  negotiation,  sold  them  to  Governor  Steunenberg, 
then  acting  as  agent  of  the  Barber  Lumber  Company, 
for  nine  hundred  and  fifty  dollars  per  claim,  or  a  profit 
to  himself  of  one   hundred    and    fifty   dollars.     These 
claims  cost  the  entrymen  less  than  four  hundred  and  fifty 
dollars  apiece,  including  location  fee  and  all  expenses. 
They  sold  them  at  from  six  hundred  and  fifty  dollars 
to  eight  hundred  dollars  per  claim  to  Mr.  Kinkaid,  who, 
in  turn,  sold  them  at  from  eight  hundred  dollnrs  to  nine 
hundred  and  fifty  dollars  to  Governor  Steunenberg,  act- 
ing either  under  contract  with,  or  as  agent  for  the  Bar- 
ber Lumber  Company;  and  yet  this  court  is  seriously 
asked  to  find,  by  judicial  determination,  that  the  origi- 
nal entryman  was  the  agent  of  the  Barber  Lumber  Com- 
pany in  making  his  or  her  entry;  that  Wells  an.i  Downs 
were  the  agents  of  the  company  in  locating  ihc  luids, 
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and  that  Kiifkaid  was  the  agent  of  the  company  in  buy- 
ing them,  and  that  it  was  all  pursuant  to  a  conspiracy  or 

agreement  entered  into  before  the  original  filing  was 
made. 

We  commend  to  the  court  the  frank,  candid  evidence 
of  Mr.  Patrick  Downs,  who  testified  in  unequivocal 
terms  to  the  effect  that  he  was  employed  by  no  one  but 
the  entrymen  or  entry  women  he  located;  that  he  re- 
ceived no  compensation  from  any  other  source;  that  he 
did  not  know  Barber,  Moon,  Kinkaid,  Pritchard,  Steun- 
enberg  or  anyone  else  in  the  transaction,  and  that  he 
had  no  interest  in  what  became  of  the  lands,  nor  to 
whom  they  were  sold,  nor  any  interest  in  the  location, 
except  to  earn  and  collect  his  fee  of  twenty-five  dollars 
(4007-4034).  Also  the  evidence  to  the  same  eflfect  of 
John  I.  Wells  (4096,  4275,  4287);  of  Messrs.  Barber 
and  Moon,  to  the  elTect  that  they  never  had  any  busi- 
ness relations,  transactions  or  correspondence  with  eith- 
er Wells,  Downs,  Pritchard,  Kinkaid,  or  any  of  the  en- 
trymen or  entrywomen;  that  they  never  solicited  or  re- 
quested any  person  to  make  a  timber  and  stone  entry, 
and  that  they  never  authorized  anyone  else  to  do  so,  and 
never  knew  or  heard  of  an  entryman  being  so  solicited 
or  requested. 

As  bearing  on  the  inference  to  be  drawn  from  the 
fact  that  the  particular  lands  involved  in  this  action  were 
substantially  all  located  by  Wells  and  Downs,  purchased 
by  Kinkaid,  and  ultimately  deeded  to  the  Barber  Lumber 
Company,  it  should  be  remembered  that  Wells  and 
Downs  were  the  only  people  in  Boise  or  vicinity  en- 
gaged in  the  business  of  locating,  except  the  Minneapo- 
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lis  concern  that  started  in  August,  1901,  and  soon  aban- 
doned it;  that  Kinkaid  was  the  only  real  estate  man  in 
the  city  engaged  in  the  business  of  buying  claims;  and 
that  the  Barber  Lumber  Company  was  the  only  com- 
pany in  that  vicinity  who  were  trying  to  assemble  a 
tract  sufficiently  large  to  warrant  the  erection  of  an  ex- 
pensive manufacturing  plant.     It  should  also  be  remem- 
bered that  only  about  one-half  of  the  lands  acquired  by 
the  Barber  Lumber  Company,  tributary  to  its  mill,  are 
involved  in  this  action;  that  they  paid  substantially  fifty 
thousand  dollars  for  lands  for  a  mill  site  (5248),  and 
thereafter  spent  a  much  larger  amount  in  erecting  a  mill. 
Under  these  circumstances,  it  was  natural  that  the 
Barber  Lumber  Company  should  desire  to  acquire  all 
of  the  timber  naturaly  tributary   to   its    manufacturing 
plant,  of  which  but  a  limited  amount  existed.     After  Mr. 
Kinkaid  had  entered  into  contracts  with  Mr.  Steunen- 
berg,  assuring  him  of  a  market  at  a  fixed  price,  it  was 
perfectly  natural  that  he  should  desire  to  acquire  from 
the  entrymen  all  the  claims  that  he  could  at  a  price  upon 
which  he  could  make  a  profit.     It  was  natural   that 
Messrs.  Wells  and  Downs,  who  had  expended  lime  and 
money  in  cruising  and  estimating  the  lands  in  question, 
should  desire  to  be  paid  by  means  of  locating  fees  for 
the  information  they  had  acquired,  and  it  wouUi  be  per- 
fectly natural  for  the  people  of  Boise,  living  within  fifty 
miles  of  a  body  of  timber,  much  of  which  h;id  been 
open  to  entry  for  years,  without  having  attracted  the 
attention  of  anyone,  to  be  willing  and  anxious  to  secure 
for  themselves  a  portion  of  this  tract,  when  it  became 
known  that  buyers  were  in  the  market  at  :\  price  whi;h 
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would  afford  them  a  substantial  profit.  And  with  all 
these  interests,  moved  by  a  similar  purpose  and 
actuated  by  a  similar  desire,  namely,  to  make 
a  profit  by  entering,  locating,  buying,  selling 
and  manufacturing  the  timber  on  the  lands  in 
question,  it  was  the  natural,  and,  in  fact,  the  inevitable 
result  that  the  only  firm  of  locators,  who  had  prepared 
themselves  to  serve  the  public,  should  locate  the  pro- 
posed entrymen;  that  the  only  dealer  in  timber  lands  in 
the  City  of  Boise  should  buy  them  from  the  entrymen, 
and  that  the  only  company  owning  a  manufacturing 
plant  tributary  to  the  timber  in  question  should  ulti- 
mately buy  them  from  or  through  such  dealer. 

Again,  this  case  differs  from  any  reported  in  the 
books,  because  of  the  character  of  the  people  who  made 
the  entries.  They  were  not  imported  for  that  purpose, 
and  in  not  a  single  instance  were  they  employed  by  the 
defendant  company,  or  anyone  acting  for  it.  They 
comprised  all  classes  of  citizens  residing  in  Boise  and 
vicinity.  The  entry  of  timber  lands  became  a  society 
fad,  resulting  in  men  taking  their  wives  and  friends  to 
the  timber  for  an  outing,  and  while  there  to  exercise 
their  right  as  citizens  under  the  Timber  and  Stone  Act. 
The  record  shows  that  the  entries  involved  in  this  action 
were  made  by  laboring  men,  farmers,  merchants,  bank- 
ers, lawyers,  doctors,  preachers,  tailors,  commercial  trav- 
elers, miners,  dentists,  florists,  civil  and  mining  engine- 
ers, manufacturers,  state  officials,  county  officials,  city 
officials,  liverymen,  hotel  keepers  and  capitalists,  togeth- 
er, in  many,  instances,  with  their  wives  and  daughters. 
Every  one  of  these  entrymen  and  entrywomen,  in  pos- 
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itive  and  unequivocal  language,  has  testified  as  a  wit- 
ness for  the  Government  in  this  case,  that  the  inference, 
sought  to  be  drawn  from  the  fact  that  the  lands  were  lo- 
cated by  Wells  and  Downs  and  sold  to  Kinkaid  indicates 
that  he  was  acting  in  making  that  entry  for  someone 
other  than  himself,  is  an  erroneous  one. 

We  submit  that  in  view  of  these  facts  the  "badge  of 
fraud"  above  referred  to  ceases  to  have  any  signiiicance 
whatever. 


(c)  That  Patrick  Downs,  the  locator,  selected  for 
the  entrymen  the  lands  they  entered. 

As  that  is  exactly  what  Mr.  Downs  was  employed  to 
do,  its  significance  is  not  apparent,  but  we  assume  that 
those  not  conversant  with  timber  lands  entertain  the 
thought  that  a  prospective  purchaser  of  such  land,  like 
a  prospective  purchaser  of  a  farm,  would  prefer  to  make 
his  own  selection.  The  record,  however,  abounds  with 
evidence  that  one  timber  claim  was  as  good  as  another, 
so  long  as  they  appeared  to  well  timbered,  and  that 
the  entrymen  in  each  instance  left  it  to  the  skill  and 
honesty  of  Mr.  Downs  to  select  for  them  lands  of  this 
character. 


(d)  That  complainant's  witness  Hosely  thought 
when  he  testified  in  the  Borah  trial  that  Mr.  Barber  gave 
him  a  book  in  Eau  Claire,  Wisconsin,  on  September 
12th,  1903,  purporting  to  contain  plats  of  lands  owned 
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by  the  company  in  *'6-4,"  which  lands  were  not  then 
open  to  entry,  but  which  the  company  afterwards  ac- 
quired. ,  ij-.3iffi 

Senator  W.  E.  Borah  was  indicted,  together  with 
Messrs.  Barber  and  Moon,  for  the  same  conspiracy 
charged  in  the  bill  in  this  action.  Senator  Borah  was 
granted  a  separate  trial,  and  on  that  trial  one  Hosely, 
formerly  employed  by  the  defendant  company  as  super- 
intendent of  its  logging  operations,  produced  what  is 
commonly  known  as  a  plat  book  used  by  cruisers  and 
estimators.  Each  page  contained  a  diagram  of  a  town- 
ship of  land,  in  the  book  produced  by  Mr.  Hosely  at 
the  Borah  trial  certain  sections  were  marked  with  red 
ink  marks,  and  this  was  true  as  to  township  6,  range  4. 
Many  quarter  sections  in  this  township  were  indicated 
by  red  ink  marks  when  Mr.  Hosely  produced  the  book  in 
court.  Its  importance  grew  out  of  Mr.  Hosely's  evi- 
dence, to  the  effect  that  this  book  was  presented  to  him 
by  Mr.  Barber  at  Eau  Claire,  Wisconsin,  on  September 
12th,  1903,  which  was  three  days  before  township  6, 
range  4,  was  open  to  entry  by  the  public;  and  that  at 
the  time  he  received  the  book  the  red  ink  marks  on  the 
plat  of  township  6,  range  4,  were  in  it,  thus  conveying 
the  impression  that  Mr.  Barber  knew  in  advance  the 
lands  which  Downs  was  going  to  and  subsequently  did 
locate  entrymen  upon.  In  that  view  of  the  evidence,  it 
certainly  was  a  circumstance  tending  to  connect  the  lo- 
cation work  of  Mr.  Downs  with  the  Barber  Lumber 
Company. 

In  the  Borah  trial  the  Senator  preferred  to  have  the 
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case  go  to  the  jury  without  cross-examination,  without 
evidence  in  his  behalf,  and  without  argument,  and  that 
was  done.     As  a  result,  Mr.  Hosely  was  not  cross-ex- 
amined. 

On  the  trial  of  this  action,  Mr.  Hosely  again  presented 
the  famous  plat  book  with  the  red  ink  marks  in  town- 
ship 6,  range  4.  His  former  evidence  was  to  the  effect 
that  he  thought  all  of  the  red  ink  marks  then  in  the  book 
were  in  there  when  Mr.  Barber  gave  it  to  him.  When 
his  attention  was  called  to  the  fact  that  this  book  indi- 
cated by  the  same  red  ink  marks  the  lands  which  he  ac- 
quired November  4th,  1903,  and  which  he  conveyed  to 
the  Barber  Lumber  Company  on  December  l5th,  1906, 
he  was  inclined  to  think  that  he  was  mistaken  in  his  for- 
mer evidence  (2743).  And  when  it  appeared  beyond 
all  question  that  many  townships  in  the  book  contained 
red  ink  marks,  indicating  lands  owned  by  the  company, 
which  lands  were  acquired  by  the  use  of  scrip  selected 
by  Mr.  Hosely  himself,  after  he  arrived  in  Boise  on  Sep- 
tember 2 1st,  1903  (2787-2792),  it  was  evident  to  him 
that  he  was  mistaken  in  his  former  evidence,  as  to  the 
red  ink  marks  in  6-4  being  in  the  book  when  it  was  de- 
livered to  him,  and  he  so  testified. 

Such  is  the  evidence  and  all  the  evidence  on  the  part 
of  the  Government  upon  which  this  so-called  "badge  of 
fraud"  is  based.  It  amounts  to  nothing  but  a  statement 
of  a  witness  called  by  the  Government,  to  the  eflect  that 
he  was  mistaken  in  his  former  evidence,  and  that  he  does 
not  think  this  plat  of  6-4  was  marked  when  Mr.  Barber 
gave  him  the  book. 

On  the  other  hand,  the  evidence  on  the  part  of  the 
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defendant  ove'rwhelmingiy  establishes  the  fact  that  Mr. 
Hosely  is  mistaken  entirely  as  to  the  book  having  been 
delivered  to  him  at  Eau  Claire,  or  that  the  red  ink  marks 
on  township  6,  range  4,  were  placed  in  it  by  Mr.  Bar- 
ber at  all. 

L.  G.  Chapman  testified  with  reference  to  this  plat 
book  that  the  markings  on  many  of  the  pages  and  the 
red  check  marks  in  8-7,  8-8,  6-9,  and  the  plat  of  t- 
ship  7-9,  were  made  by  himself;  that  he  believes  that  the 
red  marks  in  township  6,  range  4,  were  made  by  him 
(3991-3993). 

Mr.  Barber  testified  emphatically  that  the  red  ink 
marks  on  6-4  were  not  made  by  him  (4537) ;  that  Mr. 
Hosely  was  mistaken  in  saying  he  delivered  him  the  plat 
book;  that  he  didn't  think  he  ever  had  the  plat  book; 
that  he  didn't  know  at  that  time  what  lands  were  going 
to  be  open  in  that  town  for  entry  under  the  Timber  and 
Stone  Act,  and  did  not  know  at  that  time  what  lands  the 
State  of  Idaho  would  select  (4540). 

Mr.  Moon  testified  and  identified  a  letter  written  by 
him  to  Frank  Steunenberg  September  3rd,  1903,  in 
which  he  said:  "I  enclose  herewith  a  plat  book  in  which 
I  marked  the  lands  covered  by  the  deeds  which  we  have. 
Will  you  please  go  over  these,  and  add  such  lands  as  we 
have  acquired  since  I  forwarded  the  deeds  to  you,  bring- 
ing it  up  to  date?  Shall  probably  send  Mr.  Hosely  out 
there  in  a  short  time,  to  look  over  land  in  the  Crooked 
River  country,  with  the  idea  of  putting  in  some  logs  this 
winter.  We  wish  that  you  would  let  him  have  this 
book,  so  that  he  can  tell  on  what  lands  to  log.     We  are 
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figuring  on  buying  some  unlimited  forest  reserve  scrip, 
which,  as  we  understand  it,  is  applicable  to  unsurveyed 
lands"  (4545). 

Mr.  Moon  also  testified  that  the  plat  book  in  evidence 
was  the  one  referred  to  in  the  letter,  and  was  sent  by 
him  to  Steunenberg  for  delivery  to  Hosely  on  September 
3rd,  1903  (4546). 

It  thus  appears  that  Mr.  Hosely  was  entirely  mistaken 
as  to  the  manner  in  which  he  received  the  book,  and  in 
his  first  impression  that  the  red  ink  marks  were  in  it  on 
September  I2th,  1903. 


(e)  That  the  defendant  reimbursed  Steunenberg  for 
two  hundred  dollars  which  Campbell,  on  ,  November 
I5th,  1902,  presented  to  Sharp,  Senator  Foster's  pro- 
tege, as  a  contribution  to  Senator  Foster's  campaign 
fund,  and  for  four  hundred  dollars  which  Steunenberg 
claimed  to  have  paid  to  one  G.  M.  Parsons. 

Under  Police  Gazette  headlines  of  "Attempt  on  the 
Special  Agent,"  counsel,  at  pages  97  to  123  of  their  brief, 
have  collated  and  referred  to  many  isolated  extracts 
from  the  mass  of  incompetent  hearsay  injected  into  this 
record,  for  the  evident  purpose  of  befogging  the  real  is- 
sue. They  do  not  hesitate  to  insinuate,  if  not  openly 
charge,  criminal  dishonesty  and  bribery  on  the  part  of 
not  only  Mr.  Barber,  Mr.  Moon  and  Ex-Governor  Steun- 
enberg, but  upon  the  part  of  United  States  Senators  Du- 
bois, Spooner,  Allison,  Clapp  and  Foster,  as  well  as  on 
the  part  of  their  witnesses  Sharp  and  Campbell. 
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This  insinirating  argument  is  based  upon  the  erron- 
eous assumption,  which  is  ever  present  in  the  ''depart- 
m.ental  mind,"  that  citizens  never  appeal  to  a  Govern- 
ment official  for  an  honest  purpose. 

It  assumes  that  when  Mr.  Barber  wrote  Senator 
Spooner,  advising  him  that  final  receipts  were  being  held 

up  in  violation  of  the  orders  of  the  Departm-.int.  and 
that,  as  he  was  assembling  a  tract  of  land  in  that  vicin- 
ity, he  would  like  to  have  the  matter  settled,  "so  that 
he  could  either  scrip  the  lands  in  question  or  buy  them" 
(p.  112,  appellant's  brief),  that  it  was  a  request  that 
Senator  Spooner  use  some  dishonest  influence  to  have 
fraudulent  titles  approved. 

It  assumes  that  when  Mr.  Moon  advised  Steunenberg 
that  ''he  had  taken  the  matter  of  these  suspended  entries 
up  by  letter  with  three  parties  in  Washington,"  he  re- 
ferred to  Senators  Spooner,  Allison  and  Clapp,  and  that 
his  attempt  to  find  out  through  them  as  to  whether  or 
not  valid  titles  could  be  procured  by  buying  these  sus- 
pended entries,  conclusively  indicates  that  the  Senators 
were  being  asked  to  lend  themselves  to  a  fraud. 

It  assumes  that  complainant's  witness,  Senator  Foster, 
testified  falsely  with  reference  to  his  conversation  with 
Steunenberg  and  Sharp,  to  the  effect  that  "Steunenberg 
never  made  any  intimations  that  he  wanted  Sharp  to  do 
the  wrong  thing,  or  anything  of  the  kind,  and  that  his 
(Foster's)  only  purpose  in  talking  to  Sharp  was  to  have 
him  report  on  suspended  entries,  one  way  or  the  other,- 
reporting  adversely  on  all  that  he  thought  were  bad  and 
approving  all  that  he  thought  were  good  (p.  3752). 

It  assumes  that  complainant's  witness,  Campbell,  per- 
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jured  himself  when  he  testified  that  "Governor  Steun- 
enberg  never  requested  him  to  ask  Senator  Foster  to  do 
anything  wrong,  and  never  suggested  or  intimated  thai 
he(Campbell)procured  Mr.  Sharp  to  do  anything  wrong; 
that  Steunenberg  was  only  asking  him  to  (ir.d  out  what 
the  trouble  was,  if  anything,  with  twelve  titles  in  the 
Boise  Basin;  that  he  (Campbell)  was  asked  to  do  noth- 
ing but  find  out  through  Sharp  and  Foster  whal,  if 
anything,  was  the  matter  with  these  claims;  that  when 
Sharp  told  him  there  were  four  or  five  claims  which,  in 
his  opinion,  were  bad,  he  only  requested  Mr.  Sharp  to 
advise  Governor  Steunenberg  of  that  faci,  and  have 
them  thrown  out;  that  his  (Campbell's)  whole  idc«  was 
to  protect  Governor  Steunenberg  from  buying  invalid 
claims;  that  he  never  asked  Senator  Foster  or  Mr.  Sharp, 
or  anyone,  else,  to  use  their  influence  for  Ihe  allowance 
of  claims  which  were  not  properly  entered;"  and  further 
assumes  that  Campbell's  explanation  of  the  reason  he 
paid  Sharp  two  hundred  dollars,  to  the  ertect  that  Sena- 
tor Foster,  who  was  a  candidate  for  re-election,  had  re- 
quested him  to  be  liberal  with  Sharp  in  the  matter  of 
his  expenses,  because  his  father  was  a  member  of  \hc 
Oregon  Legislature  and  that  the  payment  was  a  matter 
of  pontics,  is  wholly  untrue  (3874-3884). 

It  assumes  that  in  some  manner  some  of  the  patents 
involved  in  this  action  are  fraudulent  because  Governor 
Steunenberg,  and  Mr.  Barber  at  the  request  of  Governor 
Steunenberg,  tried  to  lind  out  if  it  would  be  safe  to  pur- 
chase the  twelve  entries  which  were  then  under  suspen- 
sion, although  the  undisputed  evidence  shows  that  such 
twelve  entries  were  afterwards  canceled,  and  were  never 
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acquired  by  the  Barber  Lumber  Company,  and  not  one 
of  them  is  involved  in  this  action. 

This  "Badge  of  Fraud"  is  based  upon  these  wickedly 
false  and  unwarranted  assumptions,  which,  in  turn,  are 
based  upon  grossly  incompetent  evidence,  consisting  of 
conversations  between  complainant's  witnesses  Foster 
and  Campbell  and  plaintiff's  witnesses  Sharp  and  Camp- 
bell, and  the  ridiculous  evidence  of  Garrett,  the  Receiver, 
with  reference  to  Sharp's  official  conduct  after  his  visit 
to  Campbell,  although  the  evidence  is  undisputed  that 
not  a  single  entry  then  suspended  has  ever  gone  to  pat- 
ent or  final  certificate,  and  that  every  suspended  entry 
involved  in  this  action  had  been  approved  by  Sharp,  as 
well  as  Garrett,  prior  to  that  visit.     (See  Classification.) 

Although  this  entire  narrative,  entitled  "The  Attempt 
on  the  Special  Agent,"  is  wholly  immaterial  to  the  de- 
cision of  the  issues  now  on  trial,  because  the  entire  trans- 
action related  to  entries  not  involved,  it  is  due  to  the 
gentlemen  whose  reputations  and  characters  are  assailed 
by  insinuation  and  inuendo  under  the  cover  and  protec- 
tion of  a  judicial  investigation,  that  a  simple  plain  state- 
ment be  made  of  the  undisputed  facts,  from  which  it 
will  appear,  as  the  fact  was,  that  Governor  Steunenberg, 
in  his  efforts  to  acquire  the  necessary  acreage  provided 
by  his  contract  of  March  12th,  1902,  was  anxious  to 
buy,  and  the  entrymen  were  anxious  to  sell  ten  or 
twelve  entries  upon  which  final  proof  had  been  made 
and  accepted  and  the  purchase  price  paid  to  the  Govern- 
ment, but  upon  which  the  land  office  at  Boise  refused  to 
issue  final  certificates,  notwithstanding  the  order  of  June 
6th,  1902,  requiring  them  to  do  so,  although  no  adverse 
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reports  were  on  file,  and  Governor  Steunenberg  did  not 
know  and  could  not  find  out  what,  if  anything,  was  the 
matter  with  them.  The  whole  evidence  conclusively 
shows  that  his  investigation  was  solely  for  the  purpose 
of  determining  as  to  whether  or  not  he  could  safely  in- 
vest in  these  twelve  entries,  and  as  he  was  unable  to  find 
out,  and  the  land  office  refused  to  issue  certificates  as 
long  as  Sharp  was  investigating  their  territory,  an  effort 
was  made  to  have  him  report  one  way  or  the  other,  to 
the  end  that  the  local  land  office  would  comply  with  the 
order  of  June  6th,  1902,  and  issue  final  certificates,  or 
else  cancel  the  entries  and  enable  the  land  to  be  procured 
by  locating  scrip  upon  it. 

The  simple  facts,  stated  chronologically,  are  as  fol- 
lows: 

On  July  I3th,  1901  (before  any  entries  had  been 
made  in  the  Boise  Basin),  an  order  was  made  by  the 
Commissioner  of  the  General  Land  Office  requiring  lo- 
cal land  office  of^cials  to  withhold  final  certificates  until 
all  papers  were  approved  at  Washington  (207.S).  This 
order  was  the  result  of  the  large  number  of  T.  &  S.  en- 
tries which  were  made  along  the  Payette  Kiver  in  May, 
1901,  and  which  were  being  investigated  by  a  repre- 
sentative of  the  Interior  Department  (2977).  Pursuant 
to  this  order,  all  T.  &  S.  filings  in  the  Boise  Basin  were 
treated  the  same  as  the  Payette  entries,  and  final  certifi- 
cate held  up  pending  approval  of  same  (2979).  All 
final  proofs  in  the  Boise  Land  Office  submitted  before 
June  6th,  1902,  were  received  by  the  local  land  office,  a 
receipt  given  for  the  moneys  paid,  and  the  whole  mat- 
ter referred  to  Washington  for  approval  (2980).     On 
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April  10th,  1^02,  the  General  Land  Office  advised   the 
local  land  office  officials  to  issue  final  certificates  in   a 
large  number  of  such  suspended  entries,  many  of  which 
are  involved  in  this  action   (2982-2986).     On  April 
22nd,  1902,  the  local  land  office  officials  were  instructed 
to  issue  final  certificates  in  the  remaining  suspended  en- 
tries (2987-2991).  Nothwithstanding  such  instructions, 
local  officials  refused  to  issue  certificates,  assigning  as  a 
reason  that  they  were  not  satisfied  beyond  question  that 
the  entries  were  regular,  and  asking  for  further  instruc- 
tions, and  requesting  that  the  entries  be  investigated  in 
the  field  (2992-2995).      Accordingly,    Special    Agent 
Louis  L.  Sharp  appeared  upon  the  scene  in  May,  1902. 
On  June  6th,   1902,  the  local  officials  were  again  in- 
structed by  the  Commisioner  of  the  General  Land  Office 
to  refer  such  entries  as  they  had  good  and  substantial 
reasons  for  suspecting  to  the  Special  Agent  for  early 
action,  and  to  issue  final  certificates  in  all  other  cases 
(2998).       Acting  under  the  instructions  of  June  6th, 
1902,  the  local  land  office  issued. final  certificates  on  all 
entries  which  had  then  been  made,  except  "ten  or  a 
dozen,"  upon  which  Sharp  had  requested  final  certifi- 
cates be  withheld.     These  were  the  so-called  five  "An- 
derson entries,"  John  I.  Wells,  Jennie  E.  Wells,  Mr.  and 
-Mrs.  Granger  and  Oral  Dye,  which  were  all  Mr.  Gar- 
ret could  remember  (2996).     The  only  one  of  these  en- 
tries involved  in  this  action  is  that  of  Homer  C.  Granger, 
whose  entry  was  suspended  on  December  12th,  1901, 
but  was  approved  and  final  certificate  issued  on  July 
l5th,  1902,  long  before  the  Sharp-Campbell  incident  oc- 
curred.     (See  Classification.)      It  is  an  important  fact 
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that  not  a  single  entry  involved  in  this  action  was  pend- 
ing rnd  uncerlified  when  the  so-calkd  "Attempt  on  the 

Special  Agent"  was  made.  It  all  related  to  twelve  en- 
tries which  were  not  approved  under  the  order  of  June 
6th,  1902,  and  which  never  have  been  approved  or  i;()ne 
to  patent. 

After  the  orders  of  April  10th  and  22nd,  and  before 
the  peremptory  one  of  June  6th,  E.  J.  Dockery  and  G. 
M.  Parsons,  two  attorneys,  representing-  entrymen, 
called  at  the  land  office  for  information  as  to  why  final 
certificates  were  not  being  issued  in  accordance  with  the 
Commissioner's  orders.  All  information  as  to  the  rea- 
son for  withholding  them  was  refused  (3001-3003). 

Under  the  construction  of  the  Timber  and  Stone  Act, 
entertained  by  the  Department  at  that  time,  an  entry- 
man,  who,  subsequent  to  his  original  filing,  and  before 
making  final  proof,  sold,  agreed  to  sell  or  mortgaged  his 
lands,  was  guilty  of  fraud,  and  final  certificate  was  re- 
fused him   (3018). 

At  the  time  final  proof  was  made,  Mr.  Garrett,  as  Re- 
ceiver, and  Mr.  King,  as  Register,  joined  in  a  report  in 
each  of  the  125  T.  &  S.  entries  so  suspended,  recom- 
mending that  the  entry  be  allowed  (3023).  Of  the  en- 
tire list  of  125  entries  so  suspended,  the  Special  Agent 
requested  that  final  certificate  be  withheld  in  twelve 
cases  (3026).  The  only  ground  for  the  suspicion  en- 
tertained by  the  local  land  office  was  the  lack  of  market 
for  timber  and  lack  of  any  considerable  means  In-  inanv 
of  the  people  making  entries  (3020). 

It  will  be  remembered  that  Governor  Steunenberg 
was  under  contract  to  acquire  a  stipulated  acreage  in  the 
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Boise  Basin,  and  that  lie  expected  to  purchase  the  tim- 
ber and  stone  claims  which  had  been  filed  upon  as  soon 
as  the  same  came  into  market.  It  was  his  understand- 
ing, and  that  of  Mr.  Kinkaid,  who  acted  as  purchasing 
agent,  that  they  could  not  safely  buy  until  final  certifi- 
cates had  been  issued.  Under  these  conditions,  the 
desire  of  Governor  Steunenberg  to  have  these  suspended 
entries  either  passed  upon  and  approved,  and  thus  plac- 
ed on  the  market,  or  else  canceled,  to  the  end  that  the 
claims  might  be  acquired  by  scrip,  as  suggested  in  Mr. 
Barber's  letter  to  Senator  Spooner,  is  a  perfectly  natural 
one,  and  entirely  consistent  with  the  utm.ost  good  faith 
on  his  part;  and  every  particle  of  the  evidence  offered  by 
the  Government  confirms  this  view  of  the  transaction. 

Because  Governor  Steunenberg  was  allowed,  as  a 
credit  on  his  account,  the  sum  of  $200  he  paid  Campbell 
and  Moo  paid  Parsons,  this  court  is  asked  to  infer,  first, 
that  such  payments  were  improper  ones,  and  second, 
that  the  defendant  knew  of  such  improper  use  of  the 
m.oney,  and  participated  in  it.  In  this  connection  the 
following  conceded  facts  become  important: 

Both  Governor  Steunenberg  and  Mr.  Parsons  are 
dead,  and  there  is  no  evidence  in  the  record  showing 
what  services  Mr.  Parsons  rendered  for  the  $400  paid 
him. 

With  reference  to  the  $200  which  Governor  Steunen- 
berg paid  to  Mr.  Campbell,  to  reimburse  him  for  moneys 
he  claimed  to  have  paid  Sharp  to  cover  the  expense  of 
his  trip  to  Spokane:  Mr.  Sharp  testified  that  after  mak- 
ing two  trips  at  Senator  Foster's  request,  he  wrote  the 
Senator  asking  him  to  reimburse  him  for  his  expenses. 
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Senator  Foster  told  him  to  see  Mr.  Campbell,  and  he 
would  pay  him.     He  thought  his  expenses  were  about 
^75,  and  Campbell  gave  him  $100.     That  was  the  only 
money  he  received  ( 1035-1037). 

Mr.  Cam.pbell,  on  the  other  hand,  insists  that  Senator 
Foster  asked  him.  to  pay  Sharp's  expenses,  and  that  he 
gave  him  $200  in  cash,  and  thereupon  wrote  to  Gover- 
nor Steunenberg,  requesting  him  to  remit  that  amount, 
and  Governor  Steunenberg  paid  it  (3870). 
•  Both  of  these  witnesses  were  called  by  the  Govern- 
ment, and  their  evidence  leaves  a  serious  doubt  as  to 
whether  Mr.  Sharp  was  paid  $100,  or  $200,  but  there  is 
no  question  but  what  Governor  Steunenberg  was  called 
upon  and  did  pay  to  Mr.  Campbell  the  sum  of  $200, 
which  Mr.  Campbell  represented  was  the  expense  Mr. 
Sharp  had  incurred  in  making  the  several  trips  to  con- 
fer with  Senator  Foster.  As  Mr.  Campbell  testified,  he 
allowed  Mr.  Sharp  liberally  for  his  expenses,  as  a  con- 
tribution to  the  campaign  fund  of  Senator  Foster. 

The  important  and  undisputed  fact,  however,  relative 
to  these  expenditures,  is  this:  These  items  were  first 
presented  to  the  Barber  Lumber  Company  by  Gover- 
nor Steunenberg  in  July,  1904,  and  were  then  allowed 
to  the  Governor  as  a  credit  exactly  as  charged,  without 
investigation,  and  without  the  specific  items  being  called 
to  the  attention  of  Mr.  Barber  or  Mr.  Moon,  or  anyone, 
except  Mr.  Cotton,  their  bookkeeper  at  Eau  Claire 
(4617).  The  evidence  is  undisputed  that,  while  Gov- 
ernor Steunenberg  was  acting  on  his  own  account  and 
under  his  contract  in  the  purchase  of  the  original  Basin 
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entries,  he  rendered  no  accounts  of  his  expenditures,  ex- 
cept to  send  in  deeds  as  they  were  acquired."  His  first 
report  of  moneys- received  and  expenditures  made  was 
under  date  of  July  7th,  1903,  and  related  solely  to  the 
purchase  of  timber  in  the  Crooked  River  country  (4600- 
4603).  The  next  report  was  under  date  of  October 
1st,  1903,  containing  a  mere  statement  of  the  moneys 
he  had  received  from  Palmer  and  the  moneys  he  had 
paid  for  land  in  "Boise  Basin"  (4600).  About  July  1st, 
1904,  Governor  Steunenberg  came  to  Eau  Claire  for  the 
purpose,  among  others,  of  rendering  an  account  of  his 
receipts  and  expenditures.  At  that  time  he  dictated  a 
continuation  of  his  report  of  July  7th  and  a  continuation 
of  his  report  of  October  5th  to  the  stenographer  of  the 
North  Western  Lumber  Company  at  Eau  Claire  (4606- 
4619) .  At  that  time  he  also  presented  a  bill  for  his  per- 
sonal expenses,  incurred  between  March,  1902,  and  Jan- 
uary 1st,  1903,  in  which  latter  statement  appears  for  the 
first  time  the  items  of  $400  paid  to  Parsons  and  of  $200 
paid  to  Campbell  (4610). 

It  appears  from  the  undisputed  evidence  that  Messrs. 
Barber  and  Moon,  for  m^onlhs,  had  been  trying  to  get  a 
statement  from  Governor  ^;eunenberg  of  his  receipts 
and  expenditures  of  moneys.  When  he  finally  appear- 
ed in  July  and  rendered  his  statement,  it  was  found  that 
he  had  failed  to  account  for  about  $7,000  of  the  money 
he  had  received,  and  such  indebtedness  continued  to  the 
time  of  his  death  (4620).  Under  these  circumstances, 
his  account  was  audited  by  Mr.  Cotton,  and  his  bills 
allowed,  including  those  for  his  personal  expenses,  ex- 
actly as  he  charged  them,  and  all  of  such  reports  now 
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appear  on  the  books  of  the  Barber  Lumber  Company 
exactly  as  he  made  them.  The  fact  that  he  reported 
first  on  the  Crooked  River  expenditures  accounts  for  the 
reverse  order  in  which  his  receipts  and  expenditures  ap- 
pear on  the  books  of  the  Barber  Lumber  Company. 


(f)     Refusal  of  defendant's  manager,  L.  (}.  Cliap- 
man,  to  produce  its  books  before  the  grand  jury. 

Mr.  L.  G.  Chapman   came  from  Wisconsin  to  Boise, 
Idaho,  as  Manager  of  the  Barber  Lumber  vCon:pany  in 
August,  1903,  after  all  the  lands  in  question  !iad  been 
acquired,  except  a  few  in  "6-4"   (2813).       In     April, 
1907,  he  was  subpoenaed  to  produce  before  a  grand  jury 
all  the  books  of  account,  correspondence  and  papers  of 
the  Barber  Lumber  Company,  and  did  so.     The  grand 
jury,  however,  desired  to  retain  the  custody  of  the  books, 
and  this  he  refused  to  permit  (29.S1).     Mr.  Chapman 
testifies  fully,  at  pages  2942  and  2956,  as  to  why,  on  the 
advice  of  counsel,  he  refused  to  leave  the  books  in  the 
custody  of  the  grand  jury,     it  appears  that  the  then 
district  attorney,  N.  M.  Ruick,  was  afterwards  removed 
from  office  for  fraudulent  conduct  in  procu-ring  indict- 
ment against  Senator  Borah,  J.  T.  Barber,  S.  G.  Moon 
and  others,  which  indictment  was  quashed  by  Judge 
Whitson,  of  the  District  Court  of  Idaho,   after  a   full 
hearing,  because  of  such  wrongful  conduct.     On    the 
trial  of  this  action  all  of    the    correspondence,     books, 
vouchers,  estimates  and  everything  called  for  were  pro- 
duced. 
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In  view  of  these  facts  Mr.  Chapman's  refusal  to  pro- 
duce them  before  a  grand  jury,  which  he  was  advised  and 
believed,  was  finding  indictments  against  the  officers  of 
the  Barber  Lumber  Company  by  the  fraudulent  procure- 
ment of  the  District  Attorney,  with  a  view  of  prejudicing 
the  name  of  Governor  Steunenberg  in  the  minds  of  the 
jurors  about  to  try  Moyer  and  Haywood,  who  were 
charged  with  his  murder,  does  not  seem  material  in  this 
case. 


(g)  That  John  I.  Wells,  prior  to  April  10th,  1902,  ad- 
vanced money  to  certain  entrymen  with  which  to  make 
final  proof. 

The  undisputed  evidence  establishes  that  John  I. 
Wells  never  advanced  a  dollar  of  money  to  any  entry- 
man  in  behalf  of  Mr.  Barber,  Mr.  Moon,  the  Barber 
Lumber  Company,  or  anyone  representing  it.  He  ad- 
vanced no  money  until  after  December  25th,  1902, 
prior  to  which  time  most  of  the  Basin  applications  had 
been  made.  On  that  day  he  arranged  with  William 
Sweet  to  furnish  money  to  entrymen  who  found  them- 
selves unable  to  make  payment  as  the  time  for  making 
their  final  proof  approached.  Until  April  10th,  1902, 
neither  Barber  nor  Moon,  nor  the  defendant,  were  in- 
terested in  any  manner  in  Idaho  timber  lands,  and  at  no 
time  were  represented,  directly  or  indirectly,  by  John  I. 
Wells.  If  the  respective  dates  established  by  the  undis- 
puted evidence  are  kept  in  mind,  the  circumstance  of 
Wells  advancing  money  is  entirely  without  significance. 
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even  asuming,  which  is  not  the  fact,  that  Wells'  ad- 
vancements in  behalf  of  Sweet  were  made  in  violation 
of  the  law. 


(h)  That  I'ayior,  a  cruiser  sent  by  defeiid;iia  In  re- 
port on  the  Crooked  River  timber,  did  not  report 
promptly. 

Under  the  heading  of  "Taylor  Incident"  and  "Taylor 
Report,"  counsel  devote  thirty  pages  of  their  elaborate 
brief  to  an  argument — that  all  the  evidence  of  all  the 
witnesses  produced  on  behalf  of  complainant  and  de- 
fendant, together  with  all  the  correspondence  and  docu- 
mentary evidence  relating  to  the  inception  of  the 
Crooked  River  purchases,  constitutes  a  mass  of  perjury, 
because  Taylor,  who  was  employed  in  October,  1902, 
to  cruise  four  townships  in  the  Crooked  River  country, 
with  a  view  of  scripping  the  lands  if  they  were  found  de- 
sirable, did  not  make  a  report  until  December  5th,  1903. 
Mr.  Taylor  was  an  exceptionally  candid  witness  and  in- 
telligent man,  being,  at  the  time  he  testified,  a  men'-er 
of  the  Idaho  Legislature,  and  a  perusal  of  his  evidence 
will  be  sufficient  to  satisfy  the  court  that  such  evidence 
and  correspondence  is  not  perjury  or  fabrication,  and 
that  the  circumstance  of  Mr.  Taylor's  report  being  in 
writing,  and  dated  December  5th,  1903,  does  not  con- 
stitute grounds  for  an  inference  of  fraud  (p.  V)6S  to 
3980).     (See  also  No.  35,  Leading  fads.) 


92 

(i)  Thatlhere  exist  minor  discrepancies  in  the  de- 
fense. 

Under  this  heading  counsel  devote  twent3^-three  pages 
of  their  brief.  Many  statements  therein  contained  are 
manifestly  false,  such  as  the  one  at  page  314,  to  the 
effect  that  since  the  finding  of  an  indictment  against  him. 
Palmer  has  been  a  fugitive  from  justice  in  Canada.  The 
undisputed  evidence  is  to  the  effect  that  Mr.  Palmer  re- 
moved permanently  to  Canada  in  December,  1902,  live 
years  before  this  action  was  commenced,  or  an  indict- 
ment found,  has  resided  there  ever  since,  and  is  now  in- 
sane (4589-4592). 

This  entire  portion  of  the  brief  strongly  suggests  the 
necessity-  of  "grasping  at  straws."  Among  other 
"straws"  which  are  urged  upon  this  court  as  a  reason 
for  setting  aside  the  210  patents  involved  in  this  action, 
counsel  mention  the  fact  that  a  copy  of  a  telegram  in 
Mr.  Moon's  handwriting  was  found  in  the  files  of  the 
company,  which  had  never  been  folded  and  was  not  cop- 
ied in  the  letterbook;  that  an  important  message  from 
Mr.  Moon  to  Mr.  Palmer  was  directed  to  be  repeated, 
but  the  repeated  message  cannot  be  found  in  the  files; 
that  one  letter  was  copied  in  the  tissue  letter-book  at 
page  661  A,  which  page  was  numbered  in  ink;  and  fin- 
ally, that  out  of  more  than  thirteen  hundred  letters 
and  telegrams  which  were  stipulated  to  have  beeen  pro- 
duced (4801),  covering  correspondence  of  the  promot- 
ers of  the  Barber  Lumber  Company  until  its  organiza- 
tion, and  of  that  company  from  its  organization  to  date, 
and  embracing  a  period  of  substantially  seven  years  to 
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the  time  of  trial,  a  few  tissue  paper  pages  of  the  copy 
books  were  torn  or  otherwise  rendered  illegible,  and  (it 
is  suggested)  that  such  mutilation  was  done  intention- 
ally and  purposely. 

In  view  of  this  suggestion,  now  made  for  the  first 
time,  we  wish  to  call  the  court's  attention  to  the  follow- 
ing facts,  which  appear  of  record: 

During  the  taking  of  the  despositions  of  Mr.  J.  T. 
Barber  and  Mr.  S.  G.  Moon  at  Eau  Claire,  all  of  the 
books  of  account,  vouchers  and  correspondence  of  the 
Company  and  of  the  deponents  were  produced,  the  de- 
fendant offering  in  evidence  and  reading  into  the  record 
such  of  them  as  it  deemed  material.  Counsel  for  the 
Government  requested  that  letters  and  documents  then 
offered  in  evidence  be  produced  at  the  hearing  of  the 
case  at  Boise.  Counsel  for  defendant  stated  that  would 
not  be  done,  unless  an  order  of  court  required  it,  as  they 
would  be  needed  in  criminal  actions  then  pending  against 
Messrs.  Barber  and  Moon,  whereupon  counsel  for  the 
Government  stated,  "I  don't  know  that  1  shall  want 
them"  (4826). 

Before  counsel  for  the  Government  began  the  cross- 
examination  of  these  witnesses  with  reference  to  the 
correspondence,  and  to  enable  them  to  inspect  and  ex- 
amine the  same,  a  stipulation  was  entered  into  adjourn- 
mg  the  examination  from  May  l5th,  I9l0,  to  May  17th, 
1910  (4699).  During  this  period  of  three  days  all  the 
books,  correspondence,  accounts  and  documents 
of  the  company  were  turned  over  to  counsel 
for  the  Government,  who  were  accompanied  by 
an  individual  not  connected  with    the    case,    and    who 
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refused  to  ^disclose  his  connection  or  business, 
or  to  be  sworn  for  that  purpose  (4761).  No 
application  was  made  for  an  order  requiring  the  produc- 
tion of  this  original  correspondence  at  the  trial  in  the 
circuit  court,  but  on  the  argument  it  was  strenuously 
insisted  that  some  of  the  correspondence  had  been  fabri- 
cated, because  of  a  certain  letter  found  at  page  4525, 
written  by  Governor  Steunenberg,  in  which  he  says: 
"A  local  attorney  here  named  Tipton  (present  Assist- 
ant U.  S.  Attorney)  is  at  work  among  the  entrymen, 
etc."  This  letter  was  dated  February  3rd,  1903.  On 
that  date,  Mr.  Tipton  was  not  Assistant  U.  S.  Attorney, 
but  was  thereafter  appointed  to  and  held  that  position  at 
the  time  of  the  trial  of  this  case.  This  was  urged  upon 
the  trial  court  as  such  evidence  of  fabrication  that  Judge 
Bean  felt  called  upon  to  mention  the  circumstance  in  his 
opinion,  and  the  refusal  of  the  trial  court  to  find  such 
letter  a  fabrication  was  assigned  as  error  (5714). 

We  have  filed  on  this  argument  a  stipulation,  signed 
by  counsel,  together  with  the  original  letter  above  re- 
ferred to,  from  which  it  appears  that  the  words  "present 
Assistant  U.  S.  Attorney,"  consisted  of  a  side  remark 
made  by  counsel  when  reading  the  letter  into  the  record, 
and  by  mistake  incorporated  into  the  minutes  by  the 
stenographer. 

The  other  "straws,"  if  investigated,  will  be  found  to 
-be  equally  fragile. 


(j)     That  deeds  from  the  entrymen  were  taken  in 
the  names  of  Rand,  Long  and  Palmer,  and  subsequently 
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conveyed  to  the  company,  and  that  in  some  instances 
second  deeds  were  taken  from  the  entrymen. 

While  this  seems  to  have  been  abandoned  in  this 
court,  it  was  urged  with  apparent  sincerity  in  the  court 
below  as  a  conclusive  "badge  of  fraud." 

It  appears  from  the  Steunenberg  contract  of  March 
12th,  1902,  that  it  was  the  ultimate  intention  to  vest  the 
title  to  this  timber  in  a  corporation,  which  was  not  then 
organized;  that  such  corporation  was  not  organized  un- 
til July,  1902,  and  did  not  file  its  articles  of  incorporation 
in  Idaho,  so  as  to  enable  it  to  hold  property  in  that  state, 
until  May,  1903. 

Under  leading  fact  No.  43,  the  evidence  is  referred  to 
which  explains  why  these  deeds  were  taken  in  that  man- 
ner. It  will  be  noted  that  this  practice  was  not  con- 
fined to  deeds  from  timber  and  stone  entrymen,  but  that 
title  to  the  1,000  acres  purchased  for  millsite  and  other 
purposes  was  also  taken  in  the  name  of  Mr.  Rand,  who 
was  a  stockholder  in  the  company.  An  additional  rea- 
son for  not  taking  title  to  the  lands  in  "6-4"  directly  to 
the  Company  was  the  fact  that  the  Company  was  very 
anxious  to  negotiate  for  and  purchase  the  lands  in  that 
township,  which  the  State  had  selected,  and  it  was  be- 
lieved that  if  it  were  known  that  the  Company  had  al- 
ready acquired  a  large  amount  in  that  township,  they 
would  be  compelled  to  pay  a  higher  price  to  the  state 
(4659-4660). 

The  record  abounds  in  satisfactory  explanations  for 
taking  second  deeds.  In  many  instances,  the  first  deeds 
taken  cited  a  wrong  consideration;  in  others,  the  wives 
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had  failed  to  j€in;  in  others,  the  descriptions  were  wrong, 
and  in  some  instances  they  v/ere  taken  at  the  request  of 
the  entrymen  themselves  (4306;  4491;  4497-4501). 


On  the  Legal  Propositions  Involved. 


The  complainant  must  recover,  if  at  all,  upon  the 
specific  allegations  contained  in  the  bill.  This  being  a 
civil  action,  the  gravamen  is  not  the  conspiracy,  but  the 
damage  or  trespass.  The  material  allegations  of  the  bill, 
controverted  by  the  answer  and  thus  presented  to  this 
court  for  determination,  are  not  what  the  defendant  un- 
dertook to  do,  or  agreed  to  do,  or  conspired  to  do,  but 
what  it,  in  fact,  did,  with  reference  to  inducing,  solicit- 
ing and  procuring  the  particular  entrymen  named  in  the 
bill  to  m.ake  his  or  her  specific  entry.  The  allegations 
of  conspiracy  are  superfluous  and  unnecessary,  injected 
for  the  purpose  only  of  making  admissible  a  large 
amount  of  evidence  which,  without  such  allegations, 
would  be  incompetent. 

This  is  not  an  action  to  enforce  the  penalty  provided 
by  the  Timber  and  Stone  Act,  which  provides  that  "if  an 
entryman  testify  falsely,  he  shall  forfeit  the  purchase 
price  paid  to  the  government,  and  any  title  so  acquired 
by  him  shall  be  void,  except  in  the  hands  of  an  innocent 
purchaser."  In  such  an  action  the  entrymen  must  be 
parties,  and  the  right  to  recover  is  based  upon  the  wrong- 
doing of  the  entrymen.     This  bill  is  not  based  upon  the 


97 
wrong-  of  the  entrymen,  but  the  wrong  of  this  particu- 
lar defendant,  and  this  court  is  asked  under  its  general 
equity  powers  to  set  aside  a  conveyance  procured  by 
fraud.  In  such  a  case  the  bill  must  show  in  detail  in 
what  the  fraud  consists  and  how  it  was  effected,  and  the 
court  can  grant  relief  only  when  the  allegations  relied  on 
are  sustained  by  the  evidence,  and  the  burden  of  proving 
the  fraud  as  alleged  is  on  the  complainant. 

Southall  V.  Parish,  85  Va.  403;  7  S.  E.  534;  I  I..  1^. 
A.  641. 

Kents,  Admr.  v.  Kents  Admr.,  82  Va.  205. 

Lewis  Pub.  Co.  v.  VVyman,  168  Fed.  756. 

Voorhees  v.  Bonesteel,  83  U.  S.  16  and  ch.ncs  cited. 

II. 

This  bill  alleges  that  each  of  the  two  hundred  and  ten 
entrymen  testified  falsely  at  the  time  of  making  his  or 
her  original  application  to  purchase,  and  again  al  the 
time  of  tendering  final  proof,  and  were  solicited,  induced 
and  procured  so  to  do  by  this  defendant;  and  that  all  of 
the  alleged  illegal  acts  of  the  entrymen  were,  in  fact,  the 
illegal  acts  of  this  defendant,  for  whom  they  were  act- 
ing in  making  their  several  entries,  if  these  allegations 
are  not  sustained,  this  bill  was  properly  dismissed.  In 
determining  this  question,  the  following  well-establish- 
ed rule,  announced  and  reiterated  by  our  Supreme  Court, 
must  be  constantly  borne  in  mind: 

"The  burden  of  proving  fraud  in  issuing  patents  is  on 
the  government,  and  relief  will  only  be  granted  when 
the  specific  allegations  relied  on  are  established  by  clear, 
unequivocal  and  convincing  evidence,  and  not  upon  a 
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bare  preponderance  of  evidence,  which  leaves  the  issue 
in  doubt." 

Colorado  Coal  Co.  v.  U.  S.,  123  U.  S.  307. 
U.  S.  V.  Maxwell  Land  .Co.,  122  U.  S.  365. 
U.  S.  V.  Budd,  144  U.  S.  154.  S.  C,  43  Fed.  630. 
U.  S.  V.  Stinson,  197  U.  S.  200. 
U.  S.  V.  Clark,  200  U.  S.  601. 

III. 

A  conspiracy  to  defraud  means  a  common  purpose^ 
supported  by  concerted  action;  that  each  has  the  intent 
to  do  it;  that  it  is  common  to  each  of  them;  and  that 
each  understands  that  the  other  has  that  purpose. 

Ballentine  v.  Cummings,  7  At.  546. 

Evans  v.  People,  90  111.  384. 

State  V.  King,  104  la.  727. 

U.  S.  V.  Nunemacher,  7  Biss.  1 1. 

Commonwealth  V.  Rogers,  l8l  Mass.  184. 

People  V.  Gosling,  71  N.  Y.  62. 

U.  S.  V.  Barrett,  65  Fed.  62. 

IV. 

To  constitute  an  invalid  agreement  between  an  entry- 
man  and  another,  the  minds  of  the  entryman  and  such 
other  must  have  met  definitely  and  understandingly,  so 
that  there  is  a  mutual  consent,  that  when  the  applicant 
acquired  title  to  the  lands  from  the  United  States  it 
would  inure  to  the  benefit  of  the  other  for  a  considera- 
tion. 

U.  S.  V.  Richards,  149  Fed.  443. 

32  Cyc.  1077. 
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V. 

An  agreement  on  the  part  of  an  entrynian  to  sell  the 
land  he  acquires  under  the  Timlier  and  Stone  Act,  to  be 
invalid,  must  have  been  entered  into  at  or  prior  to  the 
time  the  entryman  made  his  original  application  to  pur- 
chase. The  right  to  sell  or  mortgage  after  filing  the 
original  application  to  purchase  in  good  faith  is  settled 
beyond  question. 

U.S.  V.  Budd,  144  U.  S.  1.S4. 

Adams  v.  Church,  193  U.  S.  510. 

U.  S.  V.  Williamson,  207  U.  S.  425. 

U.  S.  V.  Biggs,  21  1  U.  S.  507. 

VI. 

The  fact  that  a  person  advances  money  to  an  entry- 
man  to  pay  his  entry  fee  and  to  make  improvements  on 
the  land  is  not,  in  itself,  unlawful,  and  can  only  be  con- 
sidered as  a  circumstance  in  determining  whether  or  not 
there  was  an  unlawful  agreement  with  the  entryman 
pursuant  to  which  such  advancement  was  made. 

U.  S.  V.  Richards,  149  Fed.  443. 

U.S.  V.  Budd,  144  U.  S.  154. 

VII. 

Fraud  in  making  entries  may  not  be  inferred  from  the 
fact  that  a  large  number  of  entries  had  been  solicited  and 
located  by  one  person  if  the  entries  themselves  are  legal. 

U.  S.  V.  Richards,  149  Fed.  443. 

U.  S.  V.  Budd,  144  U.  S.  154. 

U.S.  V.Clark,  20oU.  S.  601. 
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VIII. 

Agreements  of  the  character  under  which  the  two  en- 
tries in  Class  D  were  made,  between  the  entryman  and 
one  Humphrey,  by  which  Humphrey  was  to  advance 
the  money,  and  the  profits  made  divided,  have  been  held 
not  to  invalidate  the  entry. 

Hafemann  v.  Gross,  199  U.  S.  347. 

IX. 

This  case  stands  exactly  the  same  as  though  the  de- 
fendant had  purchased  from  the  entrymen,  after  patents 
issued,  for  patents  when  issued,  relate  back  to  the  in- 
ception of  the  right  of  the  patentee. 

32  Cyc.  1037,  and  cases. 

U.  S.  V.  Clark,  200  U.  S.  601. 

U.  S.  V.  Detroit  Lumber  Co.,  200  U.  S.  321. 

X. 

Conceding  for  the  purpose  of  argument  that  the  pat- 
ents in  question  could  be  set  aside  for  the  wrong-doing 
of  the  entrymen,  without  making  them  parties,  and  with- 
out proper  allegations  for  that  purpose;  and  further  con- 
ceding, for  a  like  purpose,  that  the  evidence  in  this  case 
established  wrong-doing  on  the  part  of  the  entrymen, 
still  such  patents  cannot  be  set  aside  as  against  this  de- 
fendant, who  under  all  of  the  authorities,  must  be  held 
to  be  an  innocent  purchaser. 

U.  S.  V.  Stinson,  197  U.  S.  200. 

U.  S.  V.  Clark,  200  U.  S.  601. 

U.  S.  V.  Detroit  Lumber  Co.,  200  U.  S.  321. 

Smelting  Co.  v.  Kemp,  104  U.  S.  640. 
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XI. 

Patents  having  been  issued  to  all  the  lands  in  ques- 
tion, thereby  conveying  the  legal  title,  nothing  short  of 
actual  notice  of  fraud  (assuming  that  fraud  existed),  is 
sufficient  to  deny  defendant  the  protection  the  law  af- 
fords an  innocent  purchaser. 

U.  S.  V.  Clark,  2U0  U.  S.  601. 

XII. 

The  complainant  cannot  be  heard  to  say  that  the  en- 
trymen  sworn  in  its  behalf  to  support  the  allegations  of 
the  bill  are  unworthy  of  belief,  and  cannot  ask  this  court 
to  disregard  their  evidence  without  violating  the  rule  es- 
tablished by  all  the  authorities. 

Dravo  v.  Fabel,  25  Fed.  116. 

Dravo  v.  Fabel,  132  U.  S.  170. 

Smith  V.  Life  Ins.  Society,  65  Fed.  765. 

U.  S.  V.  Clark,  125  Fed.  774. 

U.  S.  V.  Clark,  138  Fed.  294. 

Epremiam  v.  Ward,  169  Fed.  696. 

XIII. 

A  patent  duly  issued  by  the  United  States  raises  a  pre- 
sumption that  all  preceding  steps  required  by  law  have 
been  properly  observed  and  taken. 

U.  S.  V.  Stinson,  197  U.  S.  204. 

U.  S.  V.  Des  Moines  Co.,  142  U.  S.  510. 

Col.  Coal  Co.  V.  U.  S.,  123  U.  S.  307. 

U.  S.  V.  Detroit  Lbr.  Co.,  13 1  Fed.  668. 

Smelting  Co.  v.  Kemp,  104  U.  S.  640. 
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XIV. 

Assuming  that  the  original  Basin  entries  were  fraud- 
ulently made,  and  that  Governor  Steunenberg  had  know- 
ledge of  the  fraud,  such  knowledge  cannot  be  imputed 
to  Mr.  Barber,  Mr.  Moon,  or  the  defendant  Company. 
Those  lands  were  purchased  by  Mr.  Barber  and  Mr. 
Moon,  under  contract  with  Governor  Steunenberg, 
whereby  he  guaranteed  the  titles  to  be  legal  and  valid. 
His  interests  were  adverse  to  theirs,  both  as  vendor  and 
guarantor.  So  far  as  those  entries  were  concerned,  he 
was  not  even  acting  as  their  agent. 

Clark  and  Marshall  on  Corporations,  Vol.  3,  Sec. 

723. 
Louisville  Trust  Co.  v.  Louisville  &  C.  R.  Co.,  22 

C  C.  A.  378.      • 
Whittle  V.  Vanderbilt  Co.,  83  Fed.  48. 
Davis  Wagon  Wheel  Co.  v.  Davis  Wagon  Co.,  20 

Fed.  699. 
Thompson  on  Corporations,  Sees.  5205  and  5207. 

XV. 

The  mass  of  evidence  found  in  the  record  relative  to 

the  evidence  of  the  entrymen  at  the  time  of  tendering 

their  final  proof,  and  relative  to  the  entry  of  lands  not 

.volved  in  this  action,  was  clearly  incompetent,  and 

should  be  disregarded — 

U.  S.  V.  Williamson,  207  U.  S.  425. 
U.  S.  V.  Budd,  144  U.  S.  l54. 

XVI. 

The  patents  in  question  cannot  be  set  aside  or  invali- 
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dated  because  the  defendant  desired  to  acquire,  and  did 
acquire,  more  than  one  hundred  and  sixty  acres  of  land 
which  had  been  entered  under  the  Timber  and  Stone  Act, 
unless  and  until  it  is  conclusively  shown  that  the  entries 
upon  which  they  are  based  were  made  by  entrymen 
who,  at  the  time  of  their  original  filing,  were  acting  as 
agents  of  the  defendant,  as  alleged  in  the  bill.     It  was 
not  unlawful  for  the  defendant  to  acquire  the  lands  in 
question  from  the  entrymen,  or  to  employ  agents  and 
provide  funds  for  such  purpose. 
U.  S.  V.  Budd,  144  U.  S.  154. 
U.  S.  V.  Biggs,  211  U.  S.  507. 
Pages  363  to  396,  appellant's  brief,  are  devoted  to 
an  argument,  the  substance  of  which  is  stated  at  page 
365  as  follows: 

"Independently  of  any  unlawfulness  in  the 
instrumentalities  employed  in  the  execution 
of  the  Steunenberg  contract,  that  contract  con- 
stituted a  conspiracy  because  it  embodied 
an  agreement  of  three  persons  to  accomplish, 
by  concerted  action,  an  unlawful  purpose,  the 
collection  into  one  hand  of  a  large  body  of 
public  lands  by  means  of  the  law  and  in  fraud 
of  the  law." 
This  argument  is  obviously  unsound,  both  as  a  mat- 
ter of  fact  and  as  a  mater  of  law. 

As  a  matter  of  fact,  the  Steunenberg  contract,  as  well 
as  the  evidence  of  Messrs.  Barber  and  Moon,  clearly 
shows  that  the  only  lands  contemplated  to  be  acquired 
by  Timber  and  Stone  entries,  were  the  6,400  acres 
which  Governor  Stuenenberg  represented  hc^  rilready  had 
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purchased,  and  the  5,000  acres  which  had  then  been 
filed  upon,  and  which  he  felt  confident  he  could  acquire 
after  final  proof  was  made.  The  balance  of  the  25,000 
acres  was  to  be  acquired  by  scrip. 

As  a  matter  of  law,  this  contention  of  counsel  was 
disposed  of  in  the  case  of  U.  S.  v.  Biggs,  211  U.  S.  507, 
where  the  same  argument  was  made.  Judge  White, 
speaking  for  the  court,  said,  after  discussing  the  cases 
of  U.  S.  V.  Williamson  and  Adams  v.  Church,  and  the 
Tight  of  the  entryman  to  sell  at  any  time  after  his  origi- 
nal application  to  purchase  was  filed: 

''It  is  insisted  by  the  Government  that,  how- 
ever conclusive  may  be  this  ruling  as  to  the 
power  of  the  applicant  to  sell  after  applica- 
tion, and  to  perfect  his  entry  for  the  purpose  of 
enabling  him  to  perform  such  contract,  such 
.ruling  does  not  conclude  the  contention  that 
a  conspiracy  formed  to  induce  an  entryman 
who  has  made  his  application  to  purchase, 
subsequently  to  agree  to  convey  his  interest 
in  the  land  would  be  a  violation  of  the  statute. 
But  we  are  constrained  to  say  that  this  is  a 
mere  distinction  without  a  difference.  The 
effect  of  the  ruling  in  the  Williamson  case  was 
to  hold  that  the  prohibition  of  the  statute  only 
applied  to  the  period  of  original  application, 
and.  ceased  to  restrain  the  power  of  the  en- 
tryman to  sell  to  another  and  perfect  his  entry 
for  the  purpose  of  transferring  the  title  after 
patent.  This  being  concluded  by  the  decis- 
ion in  the  Williamson  case,  the  distinction  now 
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sought  to  be  made  comes  to  this,  that  it  is 
unlawful,   under  the  statute,  to  conspire  to 
have  that  done  which  the  statute  did  not  pro- 
hibit, and  on  the  contrary,  by  implication,  rec- 
ognized could  be  lawfully  done  without  preju- 
dice or  injury  to  the  United  States  in  any  man- 
ner." 
In  United  States  v.  Budd,  144  U.  S.  154,  the  right  of 
any  person  to  acquire  by  purchase  more  than  one  hun- 
dred and  sixty  acres  of  land  purchased  from  the  gov- 
ernment by  various  entrymen  under  the  Timber  and 
Stone  Act,  is  clearly  recognized  and  established,     in  dis- 
cussing the  evidence,  Judge  Brewer  said: 

'it  simply  shows  that  Montgomery  wanted  ,\ 
to  purchase  a  large  body  of  timber  lands,  and 
did  purchase  it.  This  is  perfectly  legitimate, 
and  implies  or  suggests  no  wrong.  The  Act 
does  not,  in  any  respect,  limit  the  dominion 
which  the  purchaser  has  over  the  land  aflei  it 
is  purchased  from  the  government,  or  restrict, 
in  the  slightest,  his  power  of  alienation.  All 
that  it  denounces  is  a  prior  agreement — 
the  acting  for  another  in  the  purchase.  *  *  * 
Montgomery  might  rightfully  go  or  send  into 
that  vicinity,  or  make  known  generally,  or  to 
individuals,  a  willingness  to  buy  timber  land 
at  a  price  in  excess  of  that  which  it  would 
cost  to  obtain  it  from  the  government;  and 
any  person  knowing  of  that  fact  might  right- 
fully go  to  the  land  office  and  make  applica- 
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tion  and  ^purchase  a  timber  tract  from  the 
government." 

Cases  Relied  Upon  by  Appellant. 

U.  S.  V.  Trinidad  Coal  Company,  137  U.  S.  160. 
This  case  is  urged  as  authority  to  the  proposition  that  it 
is  unlawful  for  one  person  or  corporation  to  assemble  a 
tract  of  more  than  one  hundred  and  sixty  acres  of  tim- 
ber and  stone  lands,  irrespective  of  the  question  as  to 
whether  or  not  the  entries  were  made  by  the  entrymen 
for  their  own  use,  and  in  their  own  behalf,  or  made  in 
behalf  of  the  person  or  firm  assembling  the  tract.  The 
case  is  not  authority  for  such  a  proposition.  It  v/as  be- 
fore the  Supreme  Court  on  general  demurrer  and  the 
question  presented  was  as  to  whether  or  not  the  bill  of 
complaint  stated  facts  sufficient  to  entitle  complainant 
to  equitable  relief.  After  alleging  that  seven  employees 
and  officers  of  the  defendant  corporation  entered  into 
an  agreement  to  obtain  lands  in  excess  of  the  coal  land 
act,  by  each  filing  nominally  for  himself,  but  in  reality 
for  the  company,  the  complaint  alleged: 

"It  also  appeared  from  the  bill  that  the  en- 
trymen did  not  enter  the  lands  for  their  own 
use  and  benefit,  nor  for  the  use  and  benefit  of 
any  of  them,  but  for  the  direct  use  and  benefit 
of  the  Trinidad  Coal  Company;  that  its  offic- 
ers procured  the  entrymen  to  go  in  a  body 
to  the  City  of  Pueblo  to  file  the  above  papers 
as  stated;  that  the  papers  and  affdavits  were 
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drawn  and  prepared  by  its  officers;  that  the 
expense  of  the  conspirators  in  going  to  that 
city  to  make  the  entries  was  paid  by  its  of- 
ficers acting  for  it  and  in  its  behalf;  that  the 
entire  purchase  money  for  all  the  tracts  and  all 
land  office  fees,  costs  and  expenses  were  paid 
by  the  company,  etc." 
On  this  state  of  facts,  the  court  held  that  the  demur- 
rer to  the  bill  was  properly  overruled,  putting  their  de- 
cision squarely  upon  the  ground  that  it  appeared  frum 
the  bill  that  the  entrymen  were  mere  agents  of  the  de- 
fendant corporation. 

It  was  not  acquiring  more  than  three  hundred  and 
twenty  acres  from  honest  entrymen  that  the  court  held 
to  be  illegal,  but  using  dummies  or  agents  to  make  the 
entries,  thus  doing  indirectly  what  could  not  have  been 
done  directly,  which  constituted  the  fraud. 

U.  S.  V.  Keitel,  211  U.  S.  370.  This  case  is  relied 
upon  to  support  the  same  proposition.  In  this  case  the 
Attorney  General  made  an  elaborate  argument,  at- 
tempting to  distinguish  between  "the  right  of  acquisi- 
tion" and  ''the  right  of  alienation,"  making  the  argu- 
ment here  presented,  that  an  honest  entryman  had  the 
undoubted  right  to  sell  as  soon  as  his  original  applica- 
tion to  purchase  had  been  filed;  but  that  the  statute  lim- 
ited the  right  of  any  person  or  corporation  to  acquire 
more  than  one  hundred  and  sixty  acres  under  the  Tim- 
ber and  Stone  Act,  and  that  any  plan  or  course  of  ac- 
tion, having  for  its  object  the  acquiring  of  more  than 
that  acreage,  constituted  a  fraud. 

This  case  was  also  presented  on  a  general  demurrer 
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to  an  indictment  charging  conspiracy  to  defraud.  The 
whole  decision  is'made  to  turn  upon  the  allegation  that 
the  entries  in  question  were  made  by  agents  of  a  corpor- 
ation and  in  its  behalf,  and  that  an  indictment  charging 
such  fact  stated  an  offense. 


RECAPITULATION. 

Notwithstanding  the  voluminous  record  presented  on 
this  appeal,  the  issue  involved  is  a  narrow  one,  name- 
ly: "Were  the  entrymen  and  entry  women,  who  made 
the  entries  in  question,  acting  at  the  time  as  agents  and 
in  behalf  of  the  defendant  company?" 

There  is  no  conflict  in  the  evidence  on  this  question. 
Complainant  offered  in  evidence  the  land  office  rec- 
ords, including  patents  to  all  of  the  lands  involved. 
These  patents,  in  and  of  themselves,  are  presumptive 
evidence  of  the  regularity  of  all  prior  proceedings,  and 
this  presumption  was  made  conclusive  when  each  en- 
tryman  testified  that  his  or  her  entry  was  made  in  strict 
accordance  with  the  statute.  This  was  the  state  of  the 
evidence  when  plaintiff  rested,  without  having  made  a 
semblance  of  a  prima  facie  case.  The  evidence  of  the 
defendant  only  corroborates  the  evidence  of  complain- 
ant by  showing  that  what  the  entrymen  testified  to  was 
true  and  could  not  have  been  otherwise.  This  was 
demonstrated  as  to  the  "Basin"  lands  by  showing  that 
such  Basin  entries  had  been  entered  and  final  proof 
made  before  this  defendant,  or  its  incorporators,  became 
interested.     As  to  the  "Crooked  River"  lands  and  "6-4" 
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lands,  it  was  demonstrated  beyond  question  that  the  tim- 
ber and  stone  entries  were  made  for  the  express  purpose 
of  preventing  defendant  from  acquiring  these  tracts  by 
the  use  of  scrip.  The  evidence  of  the  defendant  shows 
the  dates  when  it  furnished  money  to  purchase  each  of 
the  several  tracts,  and  in  each  case  it  was  after  final  re- 
ceipt had  been  issued.  Its  correspondence  shows  more 
conclusively  than  oral  evidence  the  history  of  this  en- 
tire transaction,  and  the  allegations  of  the  bill  are  dis- 
proven  by  such  history. 

Applying  the  rule  that  the  evidence  upon  which  pat- 
ents are  set  aside  "must  be  clear,  unequivocal  and  con- 
vincing," to  the  record  here  presented,  and  it  follows: 
that  this  court  will  not  set  aside  the  patents  issued  on 
the  110  entries  mentioned  in  Class  A,  every  one  of 
which  entrymen  paid  all  his  preliminary  expense,  loca- 
tion fee  and  purchase  price  of  the  land,  and  secured  his 
final  certificate,  without  borrowing  or  negotiating  with 
any  of  the  alleged  conspirators;  or  the  19  Basin  entries 
mentioned  in  Class  B,  every  one  of  which  was  filed 
upon  during  the  year  1901,  and  in  which  final  proofs 
were  made  and  the  Government  paid  for  its  land  prior 
to  April  10th,  1902,  when  Messrs.  Barber  and  Moon 
first  became  interested;  or  the  9  entries  mentioned  in 
Class  C,  in  view  of  the  undisputed  evidence  of  the  en- 
trymen that  they  were  acting  solely  for  themselves,  and 
that  they  never  knew  or  heard  of  the  Barber  Lumber 
Company,  Barber,  Moon,  Steunenberg  or  anyone  rep- 
resenting them  in  the  transaction;  or  the  2  entries  em- 
braced in  Class  D,  on  the  undisputed  evidence  of  com- 
plainant that  the  necessary  money  was  furnished  by  one 
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Humphrey,  wlio  is  not  charged  or  alleged  to  have  been 
an  agent  of,  or  co-conspirator  with  the  defendant;  or 
the  64  entries  embraced  in  Class  E,  relative  to  which 
there  is  absolutely  no  evidence  offered,  except  the  land 
office  records,  admitted  by  stipulation,  including  the 
patent,  which,  of  itself,  is  presumptive  evidence  of  reg- 
ularity; or  the  6  entries  embraced  in  Class  F,  relative 
to  which  there  is  neither  evidence,  stipulation  or  any- 
thing else  found  in  the  record,  except  the  allegations  of 
the  bills,  and  that  the  judgment  and  decree  appealed 
from  should  be  affirmed. 

Respectfully  submitted, 

C.   T.   BUNDY, 
Solicitor  for  Defendants  and  Appellee. 

A.  A.  FRASER, 
A.  E.  MACARTNEY, 
J.  G.  DUDLEY, 
ROY  P.  WILCOX, 

Of  Counsel. 
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General  Index 

COMPLAINANT'S   WITNESSES. 

Name.  Direct.  Cross.  Re-D.  Re-C. 

Abrams,  William  W 134  152 

Allen,  Benj.  R 572  581 

Anderson,  Elof    514  525 

Anderson,   Emma  M 526  530 

Alexander,  Caroline 891  895 

Arbuckle,  Susan  N 1063  1076     1078 

Arbuckle,  Chas.  H 1078  1093     1097     1 100 

(Recalled)    3209  3210 

Anderson,   Arthur   ".  .2588  2611     2624     2632 

R.  R.  D.  2633. 

(Recalled)    2724  2727     2728 

Austin,  Willard  C 3630  3644 

Balantine,  Charles  W 227  239 

Burns,   Louis  K l59  170       189       192 

Brisbin,   Edward    287  298 

Bliven,  Clifton  C 393  401 

Baker,  James  0 498  5 1 3 

Bilderback,  Emma 840  850 

Bayhouse,  Geo 896  9o6       910       913 

R.  R.  D.  915. 

Bayhouse,  Frank 9l6  928       932 

Bayhouse,  Alfred 1043  1054 

Bayhouse,  Henry 1162  1176     1182     1183 

Bayhouse,  Delilah 1214  1225 

Belk,  James  F 1385  1 399     1 399 


1613 

1804 

1817 

1880 

1974 

1986 

2869 

2872 

112 

Butler,  Edwarcf  E 1 592 

Butler,  Elvie  M 1796 

Butler,   Louisa  E 1807 

Butler,  Geo.  W 1852 

Butler,  Lelia  Lee 1961 

Bottcher,  Nelson 2866     2869     2872     2875 

R.  R.  D.  2875. 

Brown  Fred 3125 

Balderson,  William 3133 

(Recalled)    3199 

(Recalled)    3293 

Brookheart,  Arthur  E 3384 

Beckley,  Mantie 3462 

Beckley,  Chas.  R 3472 

Burns,  Dora  C 3777 

Cooper,  Jeanette  B 1304 

Coleman,  William  R 2369 

Clyne,   Harry  L 2498 

Chapman,  L.  G 2813 

(Resumed)     2877 

(Resumed) 2924 

(Recalled)    3275 

Campbell,  A.  B 3848 

Davidson,  William  B 2146 

Dille,   Lewis  S 3318 

Ellis,  Geo.   T 718 

Eagleson,  Harry  K 998 

Eagleson,  Helen  E 1056 

Eagleson,  Chas.  H 1732 

Eagleson,  Benj.  C 1748 

R.R.D.  1767;  R.R.C.  1767. 


3316 

3317 

3402 

3413 

3414 

3470 

3491 

3494 

3484 

3491 

3494 

3788 

3823 

3824 

1315 

2391 

2400 

2404 

2508 

2957 

2960 

2960 

3282 

3282 

3873 

3882 

2156 

3330 

736 

1011 

1019 

1062 

1746 

1759 

1763 

1766 
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Eagleson,  Geo.  G 2342  2354     2358 

Eagleson,    Mary  J 2358  2367 

Eagleson,  M.  Laeta 2546  2561 

Eagleson,  Viola  S 2575  2584 

Ewing,  Clara  B 2001  2020 

Ellis,   Alexander? 2405  2422 

Ewing,  Albert  B 3451  3459 

Ehrmantraut,  Margaret  ...3885  3891 

Ehrmantraut,  Joseph 3893  3904 

Folsom,  Lewis  L 949       967 

Faraday,  Charles  B 2234  2249 

Foster,  A.  G 3739  3750     3753     3753 

Greig,  Samuel  362       375 

Greig,  Sarah   384       389 

Gillum,   Mack    406       417       427       427 

Gibberd,  W.  H 476       487 

Gibberd,  Addie  G 489       498 

Gibson,  George  G 555       565 

Granger,   Homer  G 1434  1447     1453 

Gary,  John  R 1672  1689     1692 

Gregory,  Alice 1819  1833 

Gardner,  Elma  E 2042  205 1 

Garrett,  Edw.  E 2961  3013     3047     3059 

R.R.D.  3062;  R.R.C.  3062. 

(Recalled)    3213  3214     3221     3221 

(Recalled)    3244     3250     3251 

R.  R.  D.  3251. 

(Recalled)    3334  3369 

Hollister,  Jos.  M 614  623 

Hollister,  Leonora   637  640 

Harrison,  Walter  L 759  774       782       790 


114 

Hobbs,  John  E.N 1331  1343  1382 

Hanson,  Andrew 1497  l5l5 

Hoover,  Sedgwick 1529  1558  1568  1573 

Hart,  Irving-  W 1710  1724  1726  1727 

Hart,  Fannie  R 1728  1731 

Harbaugh,  Rice  J 2178  2219  2229 

R.R.D.  2792;  R.R.C.  2794. 

Hoseley,  Gus  D 2730  2760  2764  2769 

R.R.D.  2769;  R.R.C.  2785. 

Humphrey,  Wm.  H 3495  3502  3527  3535 

R.R.D.  3546;  R.R.C.  3548. 

Humphrey,  Henry 3549  3559     3563     3563 

Hughes,  John  F 3962  3964 

Hodgin,  Shadrach  L 3267  3272 

Haines,  John  M 3273  3274 

James,  Henry  T 601  609 

Joplin,  Sanora  A 1226  1237 

Joplin,  Walter 1239  1249     1252 

Jophn,  Andrew  F 1 890  1956 

Keane,  John  J 532  547 

Kingsley,  Charles  S 682  697       698 

Kingsley,  Caro  F.  B 698 

Kempner,  Annie  E 1321  1330 

Kinert,  Lorin  T 2160  2173     2177 

Koelsch,  Charles  F 290 1 

Lane,  Willis  C 640  650       653 

Link,  Gustave  A 1136  1145     1149 

Von  Deyn,  Wm.  F 3949  3961 

Link,  Mary 1153  1157 

Lockhart,  Edward  A 1836  1847 

Long,  Geo.  S 3416  3425 
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Lane,  Frank 3754 

McDonald,  John  G 934 

Morrison,  John  T i  lo  1 

(Recalled)    1162 

Martin,  William  H 1416 

Martin,  Henrietta  B 1428 

Martin,   Bertha,    1 768     1 779     1782     1782 

Martin,  Wheeler  H 2252 

Martin,  Frank  R 2469 

(Recalled)    3140     3l54     3167     3172 

R.  R.  D.  3174. 

Martin,  Thomas  L 2482 

Martin,  Mary  J 3089 

Monroe,   Mary  A 1695 

McDonald,  Frank  R 2053 

McClain,  C.  W 3374 

Meholin,  M.  P 3131 

Macartney,   A.   E 3966 

McAfee,  Robt.   F 3127 

(Recalled)    3177 

Nibler,  Lewis 312       323       335       340 

R.  R.  D.  349. 

Nusbaum,  Pearl! 851       858       861 

Neil,  J.  M 357 

Nugent,  Albert  B 2634     2664     2711      2715 

Noble,  Harry  B 3430     3444 

Ownbey,  Jackson   1 183     1200 

Ownbey,  Mary  E. 1 202     1211 

O'Farrell,  Evelyn 2021     2036     2040     2040 

R.  R.  D.  2041. 
Ownbey,  Aaron 3828     3844     3845     3846 
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1 1 09 

1426 
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1779 

1782 

2278 

2282 
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3154 

3167 

2496 

3099 

1708 

2064 

3377 

3132 
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3130 

3177 

3194 

323 

335 
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Pearson,  Margaret 628 

Pearson,  William 653 

Phelps,  Edward  J 976 

Patterson,   Charley   986 

Parker,  Bert  T 2080 

Penrod,  Joseph   2429 

Poncia,  C.  R 29o5 

Phelps,  Eleanor  A 3101 

Ross,  W.  A 2286 

Ross,  Josie  M 2329 

Reeves,  Wilbert  R 2441 

Richardson,  A.  L 2545 

Sensenig,  Emerson  S 737 

Sensenig,  Lucretia  C 751 

Starn,  Edward  H 791 

Starn,  Mary 819 

Schmelzel,  Elizabeth   808 

Stahl,  Arietta  H 824 

Stahl,  Benj.  E 831 

Sharp,  Louis  L 1022 

(Recalled)    1118 

Sullivan,  Joseph    1455     1472     1476     1477 

Scully,  Margaret   2526 

Simpson,  Leon  S 3073 

Stephenson,  Lettie  L 3648 

Stephenson,  Martin  S 3675     3692     3720     3736 

Snow,  Henry  A 3906 

Snow,  William  F 3938 

Thurman,   Lola  T, 700       707       711       7l5 

Thornton,  Dennie 1400 

Thompson,  Mary 1478 
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3109 
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707 
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Thompson,  Thos.  S 1 5 19 

Thompson,  Jennie  E 16 17 

Twogood,  Merritt  L 2095 

Twogood,   Ida   2139 

Taylor,  Max  P 3230 

Vance,  Samuel  E 1784 

West,  Dean  200 

(Recalled)    31 1       311       312 

West,  Louisa  B 219 

Worthman,  Harry  S 429 

Weasel,  Frank  P 1 252 

Wilmot,  Ery  A 1 262 

Wade,  W.  E 1577     1579     1590     1592 

R.  R.  D.  1592. 

Walker,  W.  S 1987 

Wills,   William   J 2068     2073     2079     2079 

Woodburn,  J.  K 2112 

Wickersham,  Cleora  M 2456 

Wheeler,  Geo.  P 2563 

Weston,   Nettie    3064 

Wright,  Junius 3564 

Youngkin,   John   A 870 

Youngkin,  Susie  A 968 

Young,    Norman  H 1629 

Zapp,   Mathias  A 2796     2804     2808     2809 

R.R.D.  2810;  R.R.C2812. 
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2110 
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311 

311 

225 

460 

473 

1261 

1284 
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1998 

2073 

2079 

2128 

2133 

2467 
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3071 

3072 

3576 

889 

975 

1655 

1661 

2804 

2808 

118 
DEFENDANTS'  WITNESSES. 

Barber,  Jas.  T 4356 

(Recalled)    4478 

(Recalled)    4560 

(Recalled)    4593 

(Recalled)    4641 

(Recalled)    4701 

(Recalled)    4782 

(Recalled)    4786 

(Recalled)    4789 

(Recalled)    4796 

(Recalled)    4807 

(Recalled) 4811 

(Recalled)    4827 

Blake,  John  J 4034     4039 

Chapman,  L.  G 3989     3997     4005 

Cosgrove,  P.  J 4589     4592 

Gotten,  F.  H.  L 4676     4688 

(Recalled)    ' 4766 

Downs,  P.   H 4007     4023 

Hughes,  J.  M 3962 

Kinkaid,  Jno 4219 

(Recalled)    4307     4329 
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Moon,  S.  G 4410 

(Recalled)    4544 

(Recalled)    4598 

(Recalled)    4666 

(Recalled)    4701 

-    (Recalled)    

(Recalled)    

(Recalled2_^ 

(Recalled)    

(Recalled)    

(Recalled)    

(Recalled)    

Macartney,   A.   E 3966 

Pritchard,   L.  M 4185 

R.  R.  D.  4217. 

Taylor,  Wm.  H 3968 

Watson,  Jno 4046 

Wells,  Jno.  1 4070 

R.R.D.  4183;  R.R.C.  4184. 

(Recalled)    4302     43o5     4306 
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